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FOUNDER’S LETTER 


77, Russa Road North 
Bhowanipore 
Calcutta 

9ih Fehmary, 1924:. 


To 


The Registrar, 

Calcutta UNWERSiTy. 


Sir, 


I desire to place at the disposal of my Uni- 
versity Grovernment Securities for Rupees Forty 
Thousand only of the 3 per cent. Loan with a view 
to establish a lectureship, to he called the Kamakt 
Lectureship, in memory of my beloved daughter 
Kamala (b. 18th April, 1895 — d. 4th January, 
1923). The Lecturer, who will be annually ap- 
pointed by the Senate, will deliver a course of not 
less than three lectures, cither in Bengali or in 
English, on some aspect of Indian Life and 
Thought the subject to be treated from a com- 
parative standpoint. 
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The follo\\mg Eclicmc sliaU be adopted for ttic 
Iccturc'^bip 

(1) Not lattr tlian llic Olst March c\cr} 
jear, a Special Committee ol fi\c members sluli !« 
constituted as tollous 

One member of the FacuU} of Arts to he norni" 
Dated b) the raciiU} 

One member of the Fnculty of Science to l>c 
nominated b> the FacuU> 

One member to be nominated b) the Council 
of the Astatic Socict} of Bengal 
One member to lie nominated b> tbe Bangija 
Sabitja Fanshad 

One member to be nominated b> the Founder or 
hi8 representatnos 

(2) The Special Committee after Biich cn- 
quirj as they may deem ncccssarj, shall, not later 
than the 30th June, draw up a report recommend- 
ing to the Senate the name of n distinguished 
scholar The report eball specify the subject of the 
proposed lecture and ehall include a brief state- 
ment of tbeir scope 

(3) The report ol tbo Special Committee shall 
be fom aided to the Syndicate in order that it rany 
be laid before the Senate for confirmation not later 
than the 81st July. 
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(4) The Senate may for specified reasons 
request the Special Committee to reconsider their 
decision but shall not be competent to substitute 
another name for the one recommended by the 
Committee. 

(5) The Lecturer appointed by the Senate 
shall deliver the lectures at the Senate House not 
later than the month of January next following. 

(6) The Syndicate shall, after the lectures are 
delivered in Calcutta, arrange to have them de- 
livered in the original or in a modified form in at 
least one place out of Calcutta, and shall for this 
purpose pay such travelling allowance as may be 
necessary. 

(7) The honorarium of the Lecturer shall con- 
sist of a sum of Rupees One Thousand in cash and 
a Gold Medal of the value of Rupees Two Hundred 
only. The honorarium shall be paid only after the 
lectures have been delivered and the Lecturer has 
made over to the Registrar a complete copy of the 
lectures in a form ready for publication. 

(8) The lectures shall be published by the 
University within six months of their delivery and 
after defraying the cost of publication the surplus 
sale proceeds shall be paid to the Lecturer, in whom 
the copyright of the lectures shall vest. 



(9) No person, who Las once been appointed 
Lectnrer shall be eligible for re-appointmept 
lefore the lapse of five years. 


Yours faithfully, 
ASUTOSH MOOKEKTEE. 



THE RIGHTS AND DUTIES 

OF THE INDIAN CITIZEN 

LECTURE I 
INTRODUCTORY 
What is a “ Citizen ”? 


Tlie subject of this course of lectures has been 
stated to be ‘ The Rights and Duties of the Indian 
Citizen.” At the outset therefore, it is well to 
understand the meanings of the important terms, 
"Citizen” and "Right.” As in the case of 
several other expressions in constant popular use, 
logical precision and legal accuracy may not be 
attainable. But as we proceed we shall learn 
enough of their ordinary meaning to enable us to 
feel that we are on firm ground and may pursue the 
enquiry' to some purpose. In common speech 
‘ ‘ Citizen ’ ’ denotes a member of an organised poli- 
tical community, considered as possessor of certain 
rights, in this respect contrasting u'ith the words 
" slave ” and " subject.” There being no more 
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sk^e^J m the cjvilise^ world exttjpt loan extent of 
which no notice need be liken here, we may dismiss 
the word ‘slave’ wiUi the remark that it siipgesta 
an all h\i 7 complctc negation of legal rights Tlierc 
18 no hint ol degradation conveyed by the word 
subject, hut it regards an individual as under 
some obligations or duties which he inav he compelled 
to discharge towards the community The same 
person m?y thus be citizen or subject according as 
we look at his rights or his duties In certain com* 
munsties the law discnminalcs between classes so 
that some individuals enjoy more rights than others, 
who seem by comparison to be on a lower level oC 
political growth Where this discrimination ts 
strongly marked, the words citizen and ‘ sub* 
ject ’ become words of prai'^c and thspr’n'>c, almost 
like the words * rulers and ruled “ For instance, 
it does seem violence to language to apply the name 
citizen to the dark population of South Africa or tlie 
unapproachables m our own country Where, how- 
ever, representative institutions have struck root and 
the dignity of human personality is recognised, 
though it be dimly, none are so low but they arc ad 
nutted to certain ngbta and none ate so high but they 
have to bear certain burdens In States which deserve 
to be called constitutional, individual members may 
be styled citizen or subject indiflerentlv , for howev cr 
their connotations may differ, their denotations are 
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the same. In legal parlance even the connotations 
would appear to agree, comprehending both rights 
and duties. Broadly^ speaking the word “subject” is 
used where the form of government is mo archical, 
while republicans prefer to style themselves citizens. 
In the British Empire we are all alike subjects of 
His Majesty, the v/ord citizen not being knovm to 
English law. America, France, present-day Ger- 
many call their subjects citizens. There are, how- 
ever, exceptions to these propositions, the most 
notable being the constitution of Ireland, -which, 
though conforming to the British monarchical type, 
signifies its desire of independence in several little 
ways, one of them being its partiality for the term 
citizen. In the title of this series of lectures it is 
obvious that ‘ citizen ’ must be understood in its 
ordinary literaiy sense ; to satisfy the law^yer’s con- 
science, we should translate the title “ The Eights 
and Duties of Indian Subjects of His Imperial 
Majesty.” 

Elements of Social Well-being. 

But we have not still got to the heart of the 
meaning of the expression “citizen.” To do this 
we .shall have to consider his relation to the State. 
At one end a certain school of thinkers, typified by 
the militarists of Prussia, now happily discredited, 
hold that the State is everjdhing and the individual 
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Citizen nothing At the other en<i the anarchists 
exalt tTic iniiitidiial ‘ki high that they have no use 
tor the State at all, or c\cn if they find room for it 
ID their theory , confine il xvUhm the narroi'est pos- 
sible sphere Neittier ol the-»c extremes finds much 
favour with [loiitical pbiJiwiphcrs m general Thc'C 
steer 1 middle course and regard the State and the 
citizen as hound each to the other by an intimate 
relation The Slate exists to promote the highest 
moral welfare of the citucn Maz/im said that the 
aim of the Slate should he the development to the 
highest possible pitch of all the powers and faculties 
of the citiren how this allround development, 
that IS to say , the growth of each citizen to the full 
height of Ills moral and jntclicclual stature, is pos 
Bible only in a community nlncli itself stands on a 
high level of culture and virtue It follows that the 
welfare of the individual can be best promoted only 
when it 18 held in due subordination to that of the 
community, and amongst his liighcst attributes is a 
readiness to sacrifice himscU for the benefit of his 
fellow men This makes it essential that every 
citizen, in order to realise himself fully, must have 
an intelligent appreciation, not only of what consti- 
tutes his highest moral welfare, but of those some- 
what more remote and complex conditions which 
make up the highest moral welfare of the community 
A careful writer baa brought together under certain 
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heads these necessary elements of social well-bDiug. 
They are : 

Security of person, property and reputation. 

Freedom of speech and action. 

Sanitary conditions of life. 

Good and cheap education. 

^*'5'. Religions toleration. 

'^6. Light and fair taxes. 

yl, ^Good times in Industry and Commerce. 

Efficient public administration. 

‘9. Decency of life in all ranks and classes. 

' , '10. National defence and honour. 

JUDG.MENT rx PUBLIC AFFAIRS. 

So stated, these elements sound more abstract 
and difficult of comprehension than they really are. 
The ordinary man may not be able to discourse 
clearly and learnedly about them, but be would 
almost certainly and as if by instinct know when he 
has them and when he misses them. Nevertheless, 
in countries which are democratic or aspire to 
be democratic, they become topics of everyday 
discussion and objects of solicitude to public organi- 
sations as well as workers of all grades. The train- 
ing of a citizen cannot therefore be complete 
unless it includes a preparation not only to under- 
stand but to value and promote these constituents 
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of £Ocn} ^\c}farc \s has bwu TlrcacU, 

true citircQship means on tlic etliK-al side 
of self swifice for the benefit of the cocomunitj , in 
other ttords the (juahty of public ppirit nhich ^in 
small matters and lo great inclines a man habitual!} 
to prefer the general gooil to lus own wheneverthej 
conflict But tliere »s alao an intellectual side to this 
preparation which is not less important — the sound 
practical judgment which enables one to know the 
true from the faUe and the good from the bad and. 
more difficult still the true from the plausible and 
the good from the attractive Public affaiTS are bo 
complicated and many sided nowadajs that fen 
educators of the public politicians journalists or 
professors approach them without bias whether 
conscious or nnconscious and ncrs person entru sted 
v n^avotc that is with a share howcNcr small in 
the government of his communit) must culli\ ate the 
faculty of heating all aides of a question and coming 
to decisions based on commonseiise and without 
reference to passion or self interest It is commonly 
said that the Cnglisliman is diatingiiished among the 
nations of the world for {lossession of this sound 
practical judgment and that he is much less liable 
to be earned off his feet than other people b\ mere 
claptrap or appeal to passion We cannot judge how 

far this superiority is due to natural disposition and 
how far to the practice of real self goiernroint during 
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some centuries. Anj^liow, while still we are on the 
threshold of ' democratic institutions, it is well to 
realise the supreme impoi-tance of cultivating this 
quality as a fundamental part of the citizen’s equip- 
ment and the duty that rests on those who can 
influence the thought and action of the first genera- 
tions of enfranchised Indians, of bringing them up 
in habits of patience, reflection and sober study. 

What do we mean by “ The State ” ? 

In ordinary language no distinction is observed 
between the State and the community. In this 
branch of our subject, however, it is necessary to 
make a distinction. We said that the State has no 
right to exalt itself to the point of neglecting or 
suppressing the individual, but conceded such supe- 
riority to the community. The community^is. .^the 
whole, the State is that part of it which, with^.its 
express or implied consent, is organised for the 
management of public affairs. Its numbers are 
indeterminate; the functions of its members range 
from actual administrative authority to criticism or 
influence in certain recognised ways. These mem- 
bers are drawn generally from a limited section of the 
community and very rarely from all sections. Tlie 
more democracy spreads, the larger the number of 
people comprised in the State. In fact, if we could 
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conceive democracy eanied to the farthest point 
and a modern political communit} brought vnthin 
manageable numerical limits, the State might be 
CO extensive with the community. In many situa- 
tions the State acts aa an intelligent and faithful 
agent of the community, in many it notoriously 
does not When we speak of subordinating the moral 
welfare of the citizen, we mean subordinating it to 
the moral welfare of the communitj and not to that 
of the State, when v\c speak of the highest develop- 
ment of the community, wc dehhcratively exclude the 
State and its members as such from consideration 

“ Rionis AND Dums ’ 

We now come to an examination of the way 
m uhich rights and duties stand to each other 
first Bight they contrast sharply, rights being your 
gam and other people s loss, nlule duties are other 
people’s gain at youiTexpense Lawyers say that . 
every right belonging to a man implies an act or 
forbearance which b e can co mpel from others of the 
State, and e>cry duty is an act or forbearance 
i^icb others or the State can compel from him 
A closer relation can Tie seefi”to exist between the 
two They may in fact be the same thing looked 
at from different points of view For example, the 
franehisc or the power to vote at a parJiamentarv 
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election 4s..a right conferred by the law on persons 
possessing certain qualifications. In our country a 
man is free to exercise this right or not as he pleases. 
But there are some countries in which every voter 
must go to the poll. Failure must be satisfactorily 
explained or entails a fine. In Australia, which I 
visited in 1922 to plead for the enfranchisement of 
our countrymen, the vote was extended to them 
recently; but it has come as a mixed blessing. 
Some of them are being hauled up for not exercis- 
ing the vote and do not exactly thank me for my 
mission. Whether the law makes it a duty or not, 
the ideal citizen will spare no trouble in under- 
standing the main issue at an election, coming to 
his own conclusion, and voting accordingly. Ordi- 
narily the percentage of the voters that go to the 
polls may be regarded as a measure of the political 
enlightenment of the community and of its fitness 
for democratic institutions, for at the very root of 
democracy lies a faith in parliamentary discussion 
as a means of settling political questions and making 
progress in constitutional matters. We got the 
vote for the first time in 1920. Naturally our 
people had an imperfect understanding of its value, 
and too many were dissuaded by the agents of non- 
co-operation from taking part in the first election. 
A purely negative campaign like that will never 
again meet with so much success, for our voters 
2 
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ujU leirn more and more that nn election is a tirao 
not onl) for tun and excitement but also for exer 
CISC of real political power, slight though it be and 
Bliarcd with a mnHiludc of others Education^ 

especiaHj^^mcnlati education, is anoUie£ ^iteni 

which IS both a right and a dut> If the State^ 
say in England or Scotland — can punish a p’went 
for persistently refusing to send his child to seboob 
the parent m Ins turn may compel the St ate to 
provide a suitable school for lus chnd uTthm a certain 
distance Hon far arc nc in India from such a 
state of things, notwithstanding all the fuss tliat is 
made about compulsory primaiy education in cer* 
tain areas? Ouc neirt instance will sound strange 
ID this country It is taben from Ibo constitution 
of the new German Republic One of its ba«o 
ideas IS that cNcry citizen is bound to do work on 
the one hand and on the other Ts'enlifled to ha\e 
work found for him^oTm the aETencajoCiPrJCi^^ 
be maintained at Slate expense It would be too 
mueb'to say that these ideals had been realised or 
that efficient institutions had been devised to secure 
them But they have gained a definite foothold 
in the minds of those who regulate the activities 
of the State and it ib only a question of time and 
opportumty for them to be translated into daily 
practice On the other hand what is the state of 
opmion in our covinlry? What would happen to 
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the legislator who proposed seriously that every man, 
howsoever rich, should do some work every day? It 
need not be manual labour, for now it is admitted 
everywhere that brain workers are as useful and 
necessary to the community as any other workers. 
Idleness is not censured by our public opinion as anti- 
social; the fact that some ancestor worked hard in 
his time is held sufficient to exempt from toil gene- 
rations of his posterity. One of the merits, not 
fully understood by the public, of Mr. Gandhi ’s,, 
charka creed is its universality, that is, its appli- 
cation to the rich as well as to the poor. From 
this standpoint its error is that it ignores intellectual v 
labour. Still there lies behind it the idea that every 
one must contribute useful labour of some kind to 
the common stock of society. The practical conse- 
quences"df~"such'''a" doctrine would be so revo- 
lutionary that 'its introduction into our polity would 
be fiercely and stubbornly resisted by the influential 
part of the community. Why, beggary is quite a 
respectable profession among us, and some who 
practise it assure me that it is even lucrative. We 
have also that large class of people in picturesque 
robes, sanyasins and fakirs, who do no stroke of work 
from day to day, but still think that they have a 
right to le\^' a toll on the toil of others. Some of 
these are really learned and pious people whose 
teaching and 'example serve certain spiritual needs 
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ol the community But the ^)ulk of this ctiw, 
whose number runs into hundreds of thousands, are 
pretenders, practising beggary under a thin disguise 
of religiosity But if work as a duty is not yet 
recognised among ua, work as a right to nhich the 
individual is entitled from the State is still the dream 
of a TiBionaty Unemplojment may be never so 
acute, but you cannot go to the State and^wy, “ ^ 
am without work and hungry Employ me or feod_ 
me ” Just think how far we are behind those 
advanced communitica in which not only is the 
State hound to find work for each citiacn, but it 
undertakes to find him the precise work for which 
he 18 moat fitted and through which he can render 
the greatest serrice to his fellow citirens 

Rights evd la Duties 

We have now come to a third sense in which 
rights and duties are inter related, and m one respect 
It IS more important than the other two It has 
been well said that nghts are not of much use unless 
^ and until they npen into duties The exercise of 
our tights, when pursued 'without reference to those 
of others would obnonsly disturb the harmony of 
society To secure the happiest result for the com 
mon welfare, it is not enough to refrain in a jealous 
Or grudging gpirit from trespassing on the domain 
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of others. An active solicitude for the feelings of 

others, with a readiness when necessary to stand 

aside to let another pass, is an essential part of the 

ideal citizen’s character. Our forefathers seem to 

have recognised this subordination of one’s self as 

lying at the very root of a well-ordered nature : the 

word " dharma ” certainly lays, more emphasis^on 

duties than on rights. The reversal of this 

emphasis, the clamour that is so audible on all sides 

• * 

for rights, the whole category of duties remaining 
almost forgotten in the background, is, let us hope, 
only a passing phase in the transition of a caste- 
ridden into a democratic polity. But this transition 
is likely to last for some generations; and within 
that period, as well as after it, we cannot afford to 
have our national character warped from its true 
quality by a failure on the part of teachers and 
statesmen to enforce the lesson that the habit of 
excluding duties from the range of one’s ordinary 
vision and allowing it to be engrossed by rights will 
inevitably make us seekers of our advantage to the 
detriment of others and in the end convert us into 
selfish tyrants and oppressors. Is not this habit, 
cherished for generations, responsible for the social 
pride and snobbery of the west and the more odious 

—i 

arrogance of caste in India? There are spoilt com- 
munities as there are spoilt children. Noblesse 
oblige applies all through life. The freedom of the 
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press, lor instance, — xvhat \rouW it be but a source o{ 
untold evil if the condoetora of papers and producers 
of boobs accepted no standards and obeyed no laws? 
The case of thoughtless and irresponsible youngsters 
who attend public meetings is simpler and more 
striking Public meetings are the life breath of 
democracy Tliey are a quick and sure means of 
political education They create the public opinion 
on which the policy and action of goiemment are 
based To mike them difficult, to deba-^e their in- 
fluence and mar their value as indications of un 
lettered thought is to corrupt the lery fountain of 
democracy and make a mockery of tlie freedom of 
the people And yet through the unchecked license 
of the rowdy elements m our juvenile population, 
certain opinions and ideals, not fashionable for the 
moment but perhaps of great value, are denied tins 
elementary form of self expression This practice 
may bring temporary advantage to the dominant 
faction, but by its very naluj^e, it tends to become 
indiscriminate anil would soon make public discus- 
sion and the discovery of the nght line of action at 
any mom‘’nt impossible All parties must combine 
to discourage and even resist the growth of this 
VICIOUS habit If it becomes necessary to appoint 
a wcll-discipUned body of stewards or guardians of 
public meetings, tlie neiressity must be met in the 
Iwst interests of the community In the dictionary 
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of numbers of our youtli the right to attend a public 
meeting is synonymous with the right to disturb 
and break it up. It would be an evil day when u'e 
had to abandon the right of meeting for fear of a 
few rowdies. What a fuss we make when by order 
of the executive government a magistrate prohibits 
a meeting or the police forcibly disperse it! So 
long as an elementary right is violated or denied, 
it does not matter by whom. Occasional exuber- 
ance of animal spirits may pass; entire masses of 
men drunk with the spirit of war may get out of 
control in national crises ; but if we seriously mean 
to cultivate a capacity to manage public affairs, we 
must no longer allow meetings to be broken up by 
a few tmbuleut spirits who take up strategic posi- 
tions or popular elections to be disfigured and 
vitiated by manifestations of hooliganism whether 
voluntary or hired, which till a few years ago were 
confined to Pondicherry, but are now becoming 
familiar at our own doors. 

What is a Right ” ? 

This is a convenient place for considering the 
nature of a right. In its essence a right is an 
arrangement, rule, or practice sanctioned by the law 
of the community and conducive to what we have 
already described as the highest moral good of the 
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ciljzen Mark the cxprcseion taw of the com- 
inviDity ' It leads to the second jmixirtant cha* 
tactcnstic of a rigid It is known to the hw of the 
land and is, therefore, enforceable in the courts, 
either against the State or against oilier citizens In 
other words if a right be violated, the aggrieved 
party has remedies open to him at law by which he 
may obtain satisfaction In the _thwd^Ucc_a__^ 
citiren 6 right, such as we are considering, is no^^ 
the nature ol a monopoly It must be open to all 
citizens If at any time it be not eo open, it must 
be capable of extension to the entire body of persons 
compri«ed in the junsdictien of the State The fran- 
chise m India, for example, though inordinately res 
tncted to-da 5 • ^8 destined to become the property of 
a Wider and wider circle of citizens commensurate 
with our onward march in political evolution Can 
we say this, lor example, of the political franchise 
in South Africa or Kenya ? There we find people 
of one race or colonr in exclusive possession of it, 
and denying il to a majority of the population on the 
ground of a difference in race or colour In fact, I 
have always felt the greatest difficulty in applying 
the word ‘ democracy ” to these States Whether 
we consider the actoal featurcs of their polity or the 
ideals that shape their evolution, they must oe 
classed among the narrow oligarchies of the world 



INTEODUCTOEY 


17 


Ideals shape a People. 

Pray do not consider that it is irrelevant or un- 
profitable to study the ideals that shape the evolu- 
tion of a people. It is of course possible to stress 
the ideal and dwell upon it all the time, so that the 
immediate steps seem pitifully small and the would- 
be reformer is paralysed by the thought of the vast 
undone. I have even known the smallest innova- 
tions in our religious and social practices resisted 
with all the resources of dialectic and antiquarian 
lore by those ud}o brought conflicting ideals before 
your puzzled mind and called upon you to make a 
choice between them before you ventured to question 
the existing order. But merely because a clever 
man may confound you with a variety of ideals, you 
must not lose sight of a clearly grasped and ennob- 
ling ideal. In fact in this world of ceaseless flux, 
an ideal is the only fixed object, the only reality. 
Without a reference to it, no comparison is possible, 
no due appraisement, no taking stock of where ex- 
actly we stand. Let me illustrate my meaning by 
a quotation from the writings of Sir Henry Jones 
which bears on this very point. “In a word, ex- 
cept in the light of what is to be, tliey can pass no 
judgment on that which is ; without such judg- 
ment there could be no object of desire, no end to be 
attained, no motives of action, and therefore, no life. 

3 
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It IS not necossarN it la not c\en possible to fct aside 
ideil concopUons in the nffiirs of citizenship in 
order to deal nith hard uitl practical realities True 
insight into sink manship docs just the opposite It 
catches the gleam of Um. stnigghng ideal Isow I 
wish to unuer'iU'^? Una truUi for I tliinh it is apph 
cable to the rights of men as vvell as of clnldrcn 
Static categonts are wrong and misleading m all 
human matters The Stati must never refuse to 
Rccor \ present Tights except with a view to the 
future It must ncitr limit them to the raore pro* 
sent The mere present is never tlie true present 
uhere man is concerned for he is alnays m the 
making of what he con become hia end is Ins true 
self and full nature altaintd perhaps nerer, but 
alwajs attaining always opcralire alwajs deter 
iDiDing what ho venJ) is and does For the State 
to arbitrate on a citizen s right from a static point 
of 'View IS to deal with man as lie never is In its 
decisions it emplojs a criterion which misleads 

This IS a cardinal principle of w ise statesmanship, 
and when Great Britain dcats with India or with anj 
undeveloped nationality it cannot keep it too cons 
tantlj in view 

The Gebsi Table of Rights 
Is ttare a clearlj denned ,aeal of riolils and 
Allies II Inch the British Goicrnment in India and 
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oxiT innv in cousiant view *> I ven- 

ture in tlsink tSiai tiie jjre.Hiit ♦.V)|}'4iuitinn of tisc 
Gcrra:nj Kepsitdic will well rcjUiV careftil j,uuly and 
iwa.rd our que-t. *J‘he taidc of riLdit.H einhoilicd in 
it iu fuller tluusi uny which is fouml in other modern 
constitutions. Thou^'h born in inr hour of acute 
national distre-^ and Iminilintion. it is the result of 
thorough disC'U^'^ifm .iinong v.'iriotis 'chott!*? and ropre- 
K-nts a jU:4 hleud of idealij^m and practical wisdom. 
1 am far from saying tlial the Gennan jicopU* are 
in free and uninterrupted enjoynunU of tliese rights 
or that they iuivc devised an efticicjit body of laws 
and instit utiott.s which v.e conld copy for the reniian- 
tion of these rights. Studi an assertion would he. 
nhstirdly wide of ti )0 truth. But our enquiry in this 
course of lectures, r/e., the ‘ Bighls and Dutic.s of 
the Indian Citizen,’ will he materially assisted and 
even properly guided i>y a preliminary .survey of the 
slatuH already laid down for themselves by a people 
in the vanguard of human experience. Let me now 
read lhc.se rights and duties. ] have changed the 
order to suit my purpose and omitted some items 
which arc rather vague. Bights aic placed under 18 
heads, one of tJjcin with several Biib-hoads : 

A. Liberty of the person. 

2. Liberty of movement and scttlcnicnt (within 
the State). 



20 


lu\MAL\ LECTUnrS 


3 Libert; of migration and tlic right to the pro- 
tection of the State 

I The inviolabilitj of one s bouse 
5 The right ol property 

G rreedom of betief and conscience 

7 Sanclitj of prmlc correspomlence tlifough 

the post Ictcgripli or telephone 

8 Freedom of c’lprcssion of opinion 
n Equst cbgvbilit; tor office 

10 Equihl; before tlic law 

II Freedom of public meeting 

13 Freedom of association 
18 rreedom ol «>ntratiV 

14 Freedom of trade and induslrj 

15 Freedom of marriage 
10 The franclitse 

17 Education till the 18Ui year 

18 Worh 

This last bead has some interesting aspects 

In India the labourer has not attained the position 
due to him E\en those who champion his cause 
are suspected of rciolntionary tendencies and de- 
nounced as enemies ol industrial growth The ordi- 
nary student, therefore, will be introduced to a world 
of strange and Iwld ideas, when ho learns of nhat 
labour has aclucTed in western lands Mention has 
already been made of the right that each citizen has 
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to the Avork for wliicli he is most fitted or in the 
alternative to maintenance at public expense. The 
working man is further entitled to insurance and old 
age benefits. Then there is a right to take part in 
industrial organisation. This would require elabo- 
rate explanation. Suffice it here to point out that 
in Germaiw tlie whole bod 3 ' of people engaged in in- 
dustrial occupation is organised so as to form a regu- 
lar part of the government of the countr 3 \ In this 
organisation which forms part of the governmental 
machineiy, each individual workman has his part, 
hoAvever small and humblm Then he is entitled to 
a dwelling and, if he has a famil}^ to a. homestead 
suitable to its wants. In order to provide such 
dwellings and homesteads landlords have been placed 
under an obligation to develop their lands so as to 
be of the greatest possible use to the community. 

Akd of Duties. 

Coming now to duties, it is a comparatively 
small list, but each item is a large category. 

1. Share of public burden.s — taxes, cesses, rates 

and so on. 

2. Honorary office, e.cj.. Service on Municipal 

boards. 

3. Military Service. 

4. Elementary education. 
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5 I rincJjisc 
G Work 

\o\i untlcrstmil liow IIjp'^c three items 
come both uuder rights and duties 

I SES OF A DecU^B\TIO\ OF RlCHTS 

Authorities arc not igrced as to the exact lalue 
of 1 (Icchration of rights hkc the one from uhich I 
ha\c draun m the oonstitution of tl»e German Be 
public lSearl> c\trj modern constitution has such 
a ileclantion British ivnters hoMcser, have 
doubted the wisdom md ncccssit) of cmbodving the 
legal rights ot the citizen as a part of the political 
constitution It must ha rcmcinbcrDd that tbc> 
have no belief even in a vvnUen constitution Prof 
Dicoy whose authorilj in these matters is second to 
none insists that vxhal is required for the protection 
of the citizen is not a formal Plalcmcnt of his righto, 
blit tbc provision in the ordinary hw of the land ol 
suitable remedies to which he may resort whcnevei 
anj right is infrmgcil or taken away He shows h' 
an array of facts anil by indisputable reasoning oi. 
them that in Great Britain which knows no dcclara 
tion of rights more and surer legal remedies are 
available to the aggrieved citizen than in countries 
where the individual s rights arc solemnly set forth 
in writing and that in consequence there is more 
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individual freedom enjoyed in daily life by the British 
citizen than by the citizen of states avowedly repub- 
lican, and that not only in normal times but even 
during national exigencies, such as the great war. 
Of the component parts of the British Empire, the 
Irish Free State is the onlj* one which includes with- 
in its constitution a guarantee of individual rights. 
It is easy to understand this departure from the Bri- 
tish model in a country which has had to pass 
through unparalleled struggles to Dominion status, 
and whose people have bitter memories of elemen- 
tary rights curtailed, trampled upon and even denied 
during considerable periods. 

But if a declaration of rights cannot ensure the 
enjoyment of individual liberty and is not indispen- 
sable, it still has its uses and great uses too. It is a 
great instrument of political education. As a writer 
on the German constitution puts it, it gives the 
juridical background of a people’s public life, in 
other words the fundamental legal and juridical 
notions upon which political institutions are based. 
In the distractions of public life, in the busy inter- 
action and conflict of diverse interests, an unin- 
structed person, concerned only with liis ovm minute 
aspect of affairs, is apt to forget, even if he knew, 
the fundamentals of political action, the proprieties 
which may not be violated, the guarantees of justice 
and fairplay which must never bo broueht iiho 
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jeopardy An article m the constitution to which I 
have made frequent allusion requires that 
ever) student, Mlien he leaves school in his l8th 
yeir, should be given a copy of tlie constitution 
Surely much may lie expected of a generition irbicb 
from earlj boyhood has been made familiar with its 
legal rights and duties, and liia, \i\idlj present to 
its consciousness, a definite and clearly worded 
standard by which all public action should be judged 
It would know , as if by instinct, and resist by everv 
means in its power, ns «oon as any law was proposed 
which threatened nny of its pnmnry privileges Tf 
an executive officer trespassed on any of the liberties 
which the people have been tnughl to chenah as their 
hirtliright, he would speedily be brought to book 
How one wishes that the members of our Legislative 
A'>embly had been so taught wltcn they had to con 
sider the continuance among our laws of the Bengal 
Beguhtion III of 1818’ They would then never 
have voted as they actually did A law more sub- 
versive of the most fundamental of our fundamental 
liberties, it is diificiiH to conctive To arm the tve- 
culive pcnmnentlj with tt«* power to take away a 
citizen, to lock him up, and refuse ever to bring him 
up for trial is nearly a direct repeal of the libcrtv 
whirii I have placed at the head of the list— the 
liberty ot the person And yet a majority was 
found to sanction this deadly blow at the very basis 
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of citizenship. I felt utterly liumiliated when I 
read the proceedings of the Assembly and for a mo- 
ment wondered whether it w'ould be wise to put more 
law-making power, more constitutional authority 
into the hands of a body who knew so little about 
their business. If every candidate at an election 
and every voter had read a declaration of rights half 
a dozen times, India might be a safe home for demo- 
cracy. That is a suggestion for the professor and 
the schoolmaster to consider. 
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LinrrT\ of Prr'ioN AVb LinrRT\ of 

RrsTWCTlONS ^OT itSTlFtTn 

Betotc tbt »t\ernl ngli!*? or li\)crtic« ere taken 
i»p tar cnn«i<5cr3tion a fen genenl o!b“erratjon^ 
mnsl be matte wlncli »t \\»U t*c n‘<’ful to Tcincnil*er 
dntinj! lliQ nliolc conne I'O rjgbt can \>e enjojetl 
in itn^ atifca nttiiotit nre 

jmpo^d for the Wnefil of ot)>er f>ti?eD« and of the 
whole community Thc\ fall tnto two chR«ta, thO'O 
trluch are fomtnon to all mihred communities and 
those which are pecuhar to India Tiic lonner are 
avell hnown to btudenls of law ami are found all ovc*’ 
our statute lioolv, e'-peenUj in the Penal Cwle Mo*^! 
of tlam licar the stamp of social nccessita on tlicir 
\cry face and arc nnohjcctionalde a rul<» I do 
not propose to deal with them M\ hiisinc*a is 
rather with the second class tlK'^e which arc not 
paralleled cl-enlicrc or are parnlWed oulv in 
what may be called Inckward or diseased com- 
Tnunities Regarding each Ruch restriction, a\e 
nia\ well ash what special circumstances jnstitj 
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it in this country, and if no satisfactory 
justification is forthcoming, we may demand 
its repeal. It will be found, however, that the exe- 
cutive government are ready to defend every res- 
triction as necessitated b3' the conditions of India. 
These conditions, as stated by the executive, gene- 
rally involve some censure or unfavoiu-able comment 
on the character and habits of our people, and so it 
is easy to understand the warmth and bitterness of 
every debate on these restrictions. We shall find 
as we proceed that these restrictions place arbitrary 
and summary powers in the hands of executive 
officials, who are thus enabled to abridge or suspend 
the primary rights of the citizen ; that they are 
tempted to use these powers not only during the 
emergencies for which they are meant, but on com- 
paratively slight provocation and without a due 
sense of responsibility ; and that the injured citizen 
has on such occasions either no remedies or only 
shadowy remedies against those who have injured 
him. 


Sajie Words but how Different. 

It is urged by the apologists of the executive 
thait some of these exceptional powers are analogous 
to those ■which exist in English law and are fre- 
quently embodied in the same legal phraseology. 
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Yes , there IS much paritj of language and some smu- 
lanty in the substance ol the restrictions But >ou 
^ould be urong to infer from this parallelism that 
the indi'jdual cili/en m Imlu actually enjoys the 
same amount of liberty as the indi'iduil citizen in 
England Not by any means, for uhile in England, 
owing to the constant \igihncc of the courts and 
the power of resistance of the individual citizen, tlie 
executive are kept iicH »n check, here the weakness 
of public opinion amt Uie comparatively restricted 
sphere in winch even our courts work render the 
cxecutiie loo free of oinltol Take, for mslancc, 
the law of sedition The language of section 12i-A 
and similar pro\ iston^' of the Penal Code is a copy » 
as nearly as may be, of the language of theEngh®h 
law of sedition But we know only too well that, 
while that hw m England is brought into operation 
with the greatest caution and the caecutue l>ear a 
lot of provocation before they resort to it, in India 
there 18 almost nothing by way of free criticism 
which the executive do not resent and, it only they 
care, do not also bring up before the courts Take 
again the sanctity of private postal correspondence 
It must be admitted that exigencies of the State 
may require that certain people's personal letters 
should be intercepted and examined In England 
the force of public opinion is so strong that 
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no Secretarj^ of State dare order it in any 
particular case unless he Avas very strongly fortified 
by the circumstances. You all know hoAv frequently 
that power is used in this country. Of course Avhen 
challenged they generally deny the fact — or they 
prevaricate. But we know, not only from our coun- 
trymen, but from English visitors to this country 
somewhat partial to our political movement, AA'ell 
authenticated instances could be produced of the 
executive having interfered with private communica- 
tions upon comparatively slight provocation. 

Some Bad Laws Eepealed. 

Before I pass on I must mention with gratitude 
and gratification the fact that in the first days of 
our reformed constitution there was such co-opera- 
tion between the executive and the members of the 
central legislature that we could induce them to 
undertake a fairly large measure of ameliorative 
legislation. Many repressive laws were repealed. 
Some no doubt were left on our statute books. But 
we cannot forget, and I will implore you never to 
let your vexation or resentment carry you so far as 
to forget, that there were a great many enactments 
which the executive at that time were willing to 
repeal and did repeal. I wull read a list of these ; it 
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Ti>o Bencal ^>Iartial La^ 

^ ’wZ 'l.cta»Begn,at.on 

Regulation X rf 1B04, a simiu 

VII ol 1608, State Offences Act Ho ^.Jpart 
Ineitemcnt to Offenecs Act l/n of 190 , e 
of tie Indian Criminal In,v Amendment Ac H 
of 1908, the Pres, Act I g g 

and Itevolnlionary Crimes Act XI ol IJl 

Inon-nbythenameoftlieRonlatt Act Bc.de 
repealing these enactments, the Government nnde 

tool, null the full consent, 1 am happy J 
of the representatives of the Eoropcan commn”. • 
to remove most of the raciaf distinctions teWeen 
European and Indian wlncb had been permit e 
long to disgrace our statute booh There are ou 
these discriminatioua stiU remammg. but they 
comparatnely ahgtit and certainty do not consti u 
a deduction from the credit that I have gi' 
in Ibis some'ivlvat brief sunej Then 've 
another important fact to chromclo before -ne 
leave this part In 1923 tlie Assembly enact- 
ed a certain provision regarding tbo Habeas 
Corpus uUich has remoNcd the 'erj serious 
defect that Mas left m Ibat part of our la%v Tjntil that 
year the High Courts in our country could not issue 
MTits of Habeas Corpus in {a\our of Indian residents 
out side the Presidency towns , that gip bis nou been 
filled up This 18 no smaH point, as many 'vdl 
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testify who have experience of the practical working 
of the law liere. 

Tribute to the Judiciary, 

We have now to take np tlie several liberties in 
order. In the natural order liberty of person comes 
earliest of all, and curiously enough, it is the one for 
wdhch the greatest struggles have had to be gone 
through. What is this liberty of person? Stated 
•briefly and without an attempt at legal precision, 
which, if I aimed at, I could not reach, not being a 
lawyer, the liberty of person of an individual may be 
stated in this way ; No man can be restricted as to 
his person unless it could be shown that he was 
charged with some offence and had to be taken to the 
court for trial or that, the trial being completed, he 
had been convicted and sentenced to imprisonment. 
No exceptions are permitted and the English law, it 
is claimed by its exponents with much justifiable 
pride, has left no gap at all as to the remedies at the 
disposal of the individual citizen whenever he feels 
aggrieved on this matter. The remedies are tlnee. 
The first is Habeas Corpus, then prosecution of 
the aggi’essor and thirdly, civil action for damages in 
a court of law. You will see at once that all these 
remedies are only obtainable in courts of law. At 



KAMAI.A LTCTURES 


this point it V, ill be moat convenient to pay a tribute, 
certainly not of mucli value as coming from me, but a 
tribute nevertheless winch every one of us must pay 
in our hearts, to the high character and independence 
of tbe English judiciary Judges in England for 
many centuries have considered it their privilege, 
nay, indeed their primary duty, to protect the citizen 
against the aggression of the King and his officers, 
and they liave never hesitated to throu round biro 
their protection mighty and infallible as it was, 
whenever the executive threatened to get out of 
hand In fact it js asserted that much of tlie liberty 
now enjoyed by English people is a result of jiitlgc 
made law 1 am no great judge o! the matter, 
but I tell you the genenl verdict of the people 
when I say that in this country the judiciary have 
not maintained tlie same high level of vigilance m 
protecting tbe individual citizen Tbe causes it is 
not for me to enquire into, nor will I ssy anything 
about the judiciary or its personnel They have 
recently stiffened the law of Contempt ol Courts m 
this country I must therefore impose some restraint 
on my tongue Nevertheless, I think it would not 
be unfair to say that m that type of cases which we 
generally call political, tlie judiciary in this country, 
for reasons not difficult to guess, have been more 
anxious to sympsthise wlh the attitude of the execu 
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tive tha. with the plight o£ the oPFC-^jitij^ 

When I liave made that rcmaik, 

gralifiea, and perhaps I shall carry your ir g- 

Lnt witlmo when I say that, “Hhor^' " 

have some legitimate ground ol complamt aga m 
the courts in this land, we ought to reeognrse tha 

executive in this counli >, a < rlisanpoint- 

ment, to take any pax 

which is afoot of reducing the prost ge 

value in our onward p -i.- -om nf the execu- 

they are protected from the err ret 

tive, the higher we esteem thorn * 
frnd help ar^ co-opera^™ hornet 

within the It is 

we have to grapple wrth tl 

they and they alone to 
in this matter, and o 

“““r^Ilrrsreo— Inoftheex- 
^Xrlri:;:^ to the iudiciary. Th^ 

e.cessive from any pointofviewy^pl-^ 

Pave to consider this matter w 
circumspection. Yon canno tormh 
of the iudiciary without at the 
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ti goncnl nil rovunl wsliitlion hi tlw* ff ll>^ 

lllRllC^t ofTicinls If \oM bwcf tl«c 'jt'tmlav oI 
juclgis— l!iP) arc IjHium Iw'ihj;'* o'lr^^l't'?, 

they Imt fainilii'<5 and vtamlanb of li\Jng— if >0^ 
make It difl cult for Iht ftrongcil and wi'f't and 
most imloi en kni heartul men tvl tin. I ar to take up 
tlic'^? position'' Nou wonfl fill tficui «ntfi fl rccond 
ntt s(l of men to nl»m inmotion to otecutiit 
appointiiK nl-* to lomimHsions of tcris iind other 
prefennciu will Ik* loo ‘•tmti;, n trnijtatKU A 
judge \\l en onct he is pmmotoil to that fcat, oupht 
not to have to look to anything hip,hcr IIo is tlurc 
to hi dmin Ihe hw ftaricss of tJit ext'ciltivr, not 
open to a I nl c not opt n to the Ica-i suggestion of a 
tcmptalton Beware how ton toueh cither the 
prestige or the ehaneter or the |>n\ileged lud 
honoured position of courts of law 

Am» to Till Bat 

Let me add n word ahoiit the bar Tor no 
judiciary can fiinctioii at its topmost leie) imJt-'*3 
there be ft strong and independent bar from whom 
not only are the judges chosen hut to whom and to 
whose sympathy and support lhe\ haic constantly 
to look ID their work I haie fometimes indulged 
m strong criticism of my friends of the bar Open 
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to criticism they certainly are, but let us acknowledge 
that if the judiciary, whose paramount position in 
the i)ublic polity I have already mentioned, 
are at all to be maintained in piu'ity, in 
independence, in strength to stand by the 
people, the bar too must be honest, the bar 
too must be treated with consideration, and I have 
never wavered in my feeling that to the bar, high 
and low, functioning whether it be in great cities 
or in mofussil stations, to the bar of all grades 
the thanks of the public are always due for being 
ready to champion the rights of the citizen against 
the executive. Some, of course, are by their pro- 
fessional etiquette obliged to champion the executive 
against us. That is inevitable. The assistance of 
the bar must be open even to the executive. 

Eestrictions : Open Trial Essential. 

Eow let me proceed to mention what I consider 
to be arbitrary restrictions on the liberty of the 
citizen. In our Government of India Act Section 
111 gives the Governor-General in Council a very big 
prerogative. A written order from him will be a 
sufficient justification for any act called in question 
before the High Court in its original jurisdiction. 
If, for instance, a citizen is arrested and detained 
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„.,hout ,pp>rcnt tl.c officer 

lhcGo^c^norGcne^aUbKllllngln■■oIll> top' 

written order, and the court can w> nothing ic 
alter So there is Section 12G which g«^cs the 
Governor General or the Goicrnor in Council o! a 
ProMnee, power to arrert and detain an> person 
suspected ot dangerous and .ll.ct corrc^-iiondcncc w ith 
Maharajas, duels Zamindars and «o forth 
understand that that Section has never been u'C . 
hut aUhough it has never been u‘^d. it will alw-ajs 
he there, it will not bo repealed eastlj Then 
there ore a whole host of Regulations ot which the 
prototype IS Regulation III ot Bengal. 1818 That 
Regulation w as luadc for a certain purpose , but now 
it 13 trcqutntlj used bv the executive for other 
purposes Tlic courts here cannot do anjthing m 
tint matter Tlicj cannot issue a writ of Habeas 
Corpus If I am suddenlv arrested under one 
of these enactments there is no use lu my going to 
a judge of the High Court All he can say, after 
turning orer the pages and «emg that the order is 
properly drawn up and follows the wording of the 
enactment, is “God help you ’ The way in which 
these Regulations hare been used, especially m 
Bengal, is something to which we can never 
be blind You have to be in Bengal, espe- 
cially in East Bengal, to gauge the acuteness of the 



03? PISRSON 


37 


anguish that pre^ils in that harned prov.noe. 
Thousands ot people have been dealt with under th.s 
provision. The original Eegulation contained many 
safeguards for the proper treatment of these people 
allowanees to be made to them, tt.e.r '“"s 
comfort to be periodically reported on, -but these 
safeguards are sometimes neglected, 

Mulvany’s report, recently published, wi ® ' 

Courts cannot interfere in that matter ® ' 

rouses the most bitter contention, the way m ^ 
this enactment is frequently used by ^ 

tive. I believe the answer they would make s that 
there is terrorism in the land and it can only te ^^t 
down by similar terrorism on their pai . 
would be an admission that they ^ 

lation so as to terrorise. Then there - ^ ^ 

conferred upon the Governor-General in P 

capacity under Section 72 ot the same Ad, to pass 
Ordinance with life for si. months for the pe c and 
tranquillity of British India or any part 
emergency. This power has been used 

for good, as for instance, J''® .^'ently 

was suspended, auothei tim ° rf the same 

when the Cotton Excise was suspendec , i 
power is also used for purposes the reverse of 

Ly the other day the Govern^J—^^^^ 

Ordinance, the provisions of 
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orcr from the repealed Konlatt Act, and l>cfore sW 
months were o\er Ihev took good care that that 
Ordinance slionld be kept alue hj means of an enact- 
ment put on t!io Bengal Statute Book, nlitch again, 
being oppo^ed hj tlie people and their representa- 
tiTOs, was pi'"ed on the pole authority of the Gov- 
ernor It has to be m force for 5 jears, and I hope 
our Bengal Logi-latnc Council will then l>e 
strong enough to proent Us re-enactment. They 
generally say to us m passing these law's, ” We use 
them against the enemies of society. Why should 
honest men object^” That is the o‘'tcn«ihlc ground 
of such action It is expected that the men against 
whom tiiey liase made up their minds arc to be con- 
sidered hj the whole commututy to be guilty persons. 
The escciitiM’ are satisficsl, and «e must be satisfied 
too! That is the liBC of argument they take. Other- 
wise, how could the head of the province say, for 
instance, “ These men whose liberty wd interfere 
with are outlaws. Why should honest newspapers 
and lioncst pubhcists cry out? They are in no 
danger so long as they arc honest.” There is some- 
thing absolutely dehaatof decency in tliis statement. 
I want to know who an outlaw is nowadays. 
It is an obsolescent idea that you can outlaw any 
person A man, howsomer guilty, is entitled 
to be tried in tbe ordinary way before a court 
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of law. The exec.ntive cannot go and prononnce 
oiillawry against him and ask the whole cominunitj 
to sit still under it. Nevertheless, the Governor 
permitted himself the indiscretion of saying to 
the public that the men against whom he had 
allowed action of this kind to he taken were all out- 
laws. Even guilty persons have rights undei our 
law. They must he accused, they must be allowed 
to plead, they must he allowed to confront the 
accusers and their witnesses. 'I he Couit must 
in judgment upon the whole raattei . Anothei ple^ 
usually urged is that these powers are seldom used 
except after the most careful examination and 
the most exalted executive official in the land has 
satisfied himself personally that there is good gmund 
for proceeding against the individual. The Viceroy 
tells you, the Governor tells you, that he has per- 
sonally examined the papers regarding every one a 
in his mind there is no shadow of doubt as to us 
guilt. If that he the case courts may well cease o 
be. Why are the courts there at all? If all tha is 
necessary is for the executive to satisfy themselves 
after careful examination, then there need he no such 
thing as a judicial process. There is no such thing 
as establishing the guilt of a man, till he has 
a fair and open trial. I will not trust even a ju ge 
if he sits in private and carries on an enquiiy 
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accordmg to a siioci'^l rt'guhtion Kvcn a judge 
maj err, jndiciall) tmndod ihoUj'h he be, if he nierclj 
examines tlic papers and hears oxil) one fide 
should ncNcr trust that justice has liccn done till an 
accused person has liid his Inal in the regular uaj, 
in a rtguhr court ol law , coudueltd in the open 

CoxirARr Iftn and 

Thej S 1 J (urtlicr thC'C enactments hasp fl 
parallel in Ireland The people in Ireland, it is tniCi 
are as much in danger from the e\cc\ili\c ns nc ore 
But eaen Ireland affords an insufficient parallel to 
the present state of thing* in India 1 he otlier chj 
It was an Irishman who said in the \ss«.mhl\ that 
in his cmintrj , even after the estahh'hracnt of Domi- 
nion Home Rule tlicrc were laws similar to the laws 
we complain of in India restricting llie hhcrtj of 
person, authorising indiscriminate arrests and deten 
lions without any prospect of trial Tint statement, 
Iww-ever, is liighh coloured As a matter of fact, 
after the Irish Tree State was established, thej 
pas-,ed what was Lnownas the Piihlic Sifetj Act 
with life for six montlis and then they extended it 
for a jear During the last few months thej haie 
repealed the wliole of tins «mactment and now the 
regular hw prerails m Ireland And jet jou imist 
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remember tlmt Ireland was distiirbea and berried m 
a sense ten times more intense than auj thing t 
has happened in India. 

All in Defence of the White Man. 

Our arbitrarj' laws, however, have got on to tl 
statute book and threaten to remain there tor ever. 

The remarkable thing is that, if 
Englishman about these things, he says o yo , 
as the Home Member said the other day an 
others have said to me in private, Who are yo 
people? It is to us the odious nature of an arbitrary 
law is more apparent. It is we wdio in our coun y 
enjoy the utmost liberty of person, that ^ 
that such laws should have to be made. o 
not be shocked, you who have always been v 
more than we are.” And yet they pass t ese 
and execute them. It is a very difficult typ 

mentality to understand ! ^ 

Some years ago, when the Rowlatt c 
about to be passed in the old Supreme Legislative 
Council, I expressed surprise that those w 
friends of freedom at home should become its 
abroad, and ventured the guess that it was 
desire to be forearmed against the expecte p 
reforms which might endanger the 'Y?uaren. 
Britishers and the lives of their women 
6 



,2 kamai^ ixCTOnrs 

0,™.en.A Zt- 

r'^r::::rr;r^-- 

has knoavlrigc ot the Ei.ghal. ^ Counc.l 

*le te me ceeta.n ,u.lgme„ a o, ^ 

„ *d. .t ^^o,.W arr^-m ll>t‘ ‘■"""™‘ ,„ tue 
had to coaaidcr aiich cmclmcnls in n i 
Ccwa haee *0 .«n tronUcd in mind nn^ 
theniBohea hovr thej coidd 

to Itortiea of to aubicet But ' , 

tomselvea to to dmagrceaWe nc«aail) 5 ^ P 

oI rc'^‘«ning -somcwhnt to Um3 c 

out system cannot tolerate these a^- 

n„cr looh At them .n England Ent Eng - 

arttled cmhaed connlrj These Utea are nprlm* 

,n Ml, and to Cnlnnie, nhere n " 

penple hare to maintain tomselica against lawle , 
sometimes aiolent, people It may ivell he, thci^ 
lore, that these lairs ate reciulicd , ne cannot '“I" 
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innsprudencc These nn British Ians must, there 
tore, be aUo\red full operation m tho<*e areas 


Some Jodomects 

A lew Btnbmg paesages from well known judg- 
ments containing such sentiments must be given 
here — • 
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Lord Halsbury, L.G., said in 10 A.C. (p- 678) 

Eeil us. The Queen ; 

' The words of the statute (to make pr 

for the aaministration, peace, order and good gm'- 
erimient of the territory) are apt ‘o ^ 

utmost discretion of enactment for the attainment 
of the objects pointed to. They are words under 
which the widest departure from criminal procedure 
as it is known and practised in this country lave 
been authorised in Her Majesty’s Indian Empire. 
Forms of procedure unknown to the English Common 
Law have there been established and acted upon, an 
to throw the least doubt upon the validity o powei 
conferred by those words would have a wi ey 

mischievous consequence. 

As to the legality of laws prescribing forms o 
procedure different from those prevailing in England 
and authorising the exercise of the widest discretion 
on the part of the executive in the territories situated 
like India, there have been certain pronounce- 
ments by the Judicial Committee and by the cour s 
in England wliicb it would not bo improper to le er 
to at this stage. In The Eng as. Earl of Crewe 
exparte Sckgomo, where the question was as o le 
legality of the detention of the chief of a native tribe 
in the Bechuaiialand Protectorate under powe 
conferred by an Order in Council on the ground 



„ KAMALA LECTUBES 

tliat his detention nos necessary lor 

„! peace nnthra the Protectorate, it nas held 1 ^ 

deLt.cn «sUn.ulandnas.«troe.r«oJta 

Commissioner The Court o! Appeal, 
yaughan Williams, Famell, and Lt 

Justices, aiBOuBsed the (lucslioii uliet ler 
tectorale uas a lore.gn counlrj uitlun lie me n.n„ 

„t the Foreign Jurisdiction " 

conclusion that it uas and that ^ 
issued hy the High Commissioner was validly 
under tliepoucrs conlerredhy the Order in Coima 
yaughan Williams, L J , said Tlie me 

that there maj be an estaWislied system ot Ian to 
uhich a man ones allegiance and that at any room 
he may be depriicd ol the protection ot that 
an idea not easily accepted by English lauyers 
uouia be more comcnienl to our lose as a na lo 
liberty aud justice to act ou the cloiiuent uon^s^ 
Lord Watsou in Sprig «s Sigcau 
made less difficult if one remembers that the 
tectorale is over a country in uihich a ten 
civilised men have lo control a great multitude o i 


Ecmi bartarous ” 

To the argument that the Halicas Corpus Acts 
Here applicable to the Protectorate and that the 
Prockmaliou could not elleet the repeal ol the 
Habeas Corpus Act, Farvrell, li I , said It 's sal 
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that the Habeas Coi-pus Acts are the bulwarks of 
liberty in our country, but even in the United King- 
dom the Habeas Corpus Acts have been suspended by 
Act of Parliament when the public safety required. 

The truth is that in countries inhabit- 
ed by a native tribe who largely outnumber the white 
population, such Acts, although bulwarks of liberty 
in the United Kingdom, might, if applied there, well 
prove the death warrant of the whites. When the 
State takes the responsibility of Protectorates over 
such territories, its first duty is to secure the safety 
of the white population by whom it occupies the land, 
and such duty can best be performed by a responsible 
officer on the spot. There are many objections to the 
government of such countries from Downing Stieet, 
but the Governor’s position would be impossible if 
he were to be controlled by the courts here acting on 
principles admirable when applied to an ancient well- 
ordered state but ruinous when applied to semi- 
savage tribes . This view is supported by Eeil as. The 
Queen and there is nothing contrary to it in Sprig 
us. Sigeau which turns simply on the construc- 
tion of a clause in a Colonial Act and Loi d at..on 
observations are expressly applied to a colony hawng 
a settled system of criminal law and criminal tribu- 
nals, a state of things very different from that exist- 
ing in the Bechuanaland Protectorate. 
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■with which we have to reckon. We can only hope 
that they have now convinced themselves, after about 
a hundred and fifty years of contact with us, that we 
are not barbarous and that we are not thirsting for 
the blood of their wives and children— that it would 
be a sad day indeed when they confirmed us m the 
belief that, so long as they stayed in this country, 
our liberties must be curtailed in these arbitrary 
ways. Then there would he no room for suspecting 
whether we are ever going to get Home 
Rule and Responsible Government. It behoves 
them — I appeal to them in all solemnity' to bring 
Indian affairs within the influence of British law and 
British jurisprudence and not to keep us any more 
under barbarous laws, suitable to Bechuanaland or 
Basutoland but entirely unsuited to India, which 
they have solemnly sworn through their King and 
Parliament and through every channel of authority 
in England to take along the path of the evolution 
of Responsible Government until it is fully establish- 
ed. 

Recent Anti-Indian Legislation in Burma. 

Let us now examine the second most important 
right, which is closely allied to the liberty of person, 
namely, the liberty of free movement and settlement 
in any part of the State. This is recognised in all 
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jurisprudence — a citizen is free to mo\e about m tbo 
State and he is also free to settle x^hcre lie pleases 
Of course there are some people whose libertj islegi 
tiDiately curtailed For inslmce there are criminal 
tnbes here whose free movemeot we curtail Them 
are people uho come under Section 5G5 of tlie 

Or P C whom we restrict as to their movement 

There are also one or two other eases where legitimate 
restrictions ha\e to be imposed upon the free moie- 
ment of people Olhermse the citizen of an ad 
\anced state is generallv unhampered So sre were 
shoched the other da> when His Excellency the 
Viceroy garc hia assent to the enactment in the 
Burma Legislative Council called the Burma Cnmi 
nals Expulsion Act by which certain Indiana 
amongst other classes of people convicted of offetices 
could be kept out of Burnaa altogether In Ibe 


Assembly this matter was discussed tiie other day 
and its constitutional aspect whs ilso examined as 
it had been examined in Biim^x Some spokesmen 
of Government profesad to btf surprised that sucli 
\try necessary and aimple ^egisKtion should be 
questioned bv enlightened In&ans 


Just listen to some passages from tlic constitu 
tions of other countries in rdhich it is provided 
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expressly that the citizen must he permitted freely to 
move about and settle where he likes within the 
State. The United States Association has this pro- 
vision; “ Citizens of each State shall be entitled 
to all privileges and amenities of citizens in the 
several States” — which, I understand, does include 
this right of free movement and settlement. Tlie 
l\rexican Constitution : ” Every one has the right 

to enter and leave the republic, to travel through its 
territory and change his residence without the neces- 
sity of a letter of security, passport for safe conduct 
or any other similar requirement.” Australia : ” A 
subject of the Queen” — no citizen, mind you — "resi- 
dent in any State shall not in any other State be 
subject to any disability or discrimination which 
would not be equally applicable to him if he were a 
subject of the Queen resident in any other State.” 
The German Constitution provides: "Every 

German has the same rights and duties in any State 
of the Eeich as the sxibjects of any other State. All 
Germans enjoy the right of domicile within the whole 
Eeich. Every one has the right to stay in any part 
of the Eealm that he chooses, to settle there, to 
acquire landed property and pursue any means of 
livelihood. Eestrictions may be imposed only by the 
law of the Eeich. ’ ’ There is, however, one constitu- 
tion which seems to make a provision analogous to 
7 
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sequestered spot. It is astonishing how lightly they 
have passed a law of that kind and how it has been 
sanctioned by the Viceroy. It may be, as in Switzer- 
land, necessary sometimes to lake power to keep out 
criminals of a certain type. But 'why political 
agitators?-— I crfinot understand. I must, however, 
while I lay this objection solemnly down, point out 
to you that the non-official European community to 
a man, whether in Rangoon where it was first dis- 
cussed, or in the Assembly where it was afterwards 
discussed, stood by ns loyally. The official 
European, however, was adamant. He was quite 
clear that this class of Indian as a danger in Burma. 

Indians Overseas. 

That is so far as the Indian Empire is 
concerned. But when I talk of free movement and 
settlement, your minds will necessarily go beyond 
the Indian Empire; and you will ask, bow do we 
stand with regard to the British Empire? Are we 
free to travel about freely and settle where we like, 
wherever the Union Jack flics? The answer is 
obvious. We are aware of the kind of thing that 
is happening in South Africa. It does not require 
much rhetoric on my part to touch your hearts in 
respect of that unfortunate grievance. ISlevertheless, 
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at tlie risk of being misunderstixid a little, may I ask 
)ou, now that we are supposed to Ixs carrjiog on a 
calm enqmrj into tlie judicial cliarnctor of thcHJ 
restncUon"^, to consider come of the great difBcuUiea 
which he before m in respect of this griciance? I 
am not behind anj one, as 50 U Know, in feeling the 
mtiiie of tins gnt'aocc It is csscnttallj an ini- 
quitT if I may saj so, of an un-Christian character 
Nevertheless wc have, hkc wi^c people, to find out the 
Btrcngth of the cnem) 'scasc and to pitch our expecta- 
tions according!) There is no u«c in knocking out 
heads against a clone wall 

No BftlTlsU Empirp Citi7C1« 

how, we have been considering rights whieli 
m-iy l>e called legal rights, rights the violation of 
which we can lest in a court of law This is not 
such a right I want jou to rcahbC tint There is 
a law on this subject prevailing m British Indn, 
there is a law on this subject prtsaihng in Great 
Britain, and there is a law on this subject prciailing 
Jo each of the T)ominions , but^here is no law on 
this subject which binds the wliffle Empire together. 
There is no law as understood i|i the rigid sense of 
the word But there ace some understandings based 
on practice or political theon. IWhen these under- 
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standings are violated, we cannot seek the protection 
of the Supreme Court or of the Priv}' Council. They 
are still in the nature of what may be roughly called 
political rights, which is only a synonym for political 
aspirations, a thing still to be attained. !Many emi- 
nent lawyers in Great Britain and in the Dominions 
are of opinion that this is only jxipularly described 
as a right, that there is in reality no such thing as a 
British Eminre citizen. There is such a thing as 
British Empire subiecthood, which entitles j'ou to the 
bare protection of the King so long as you do not 
commit a crime. But there is nothing more, they say. 
On the other hand there is a positive enactment and 
there are judgments of the Privy Council to show 
that, when you move out from one part of the 
Empire to another, while you preserve the status of 
3 ’our own country of origin, you can only acquire 
such rights and privileges as the country of settle- 
ment chooses to give you. Section 26 of the Act of 
1914 called the British Naturalisation of Aliens Act 
recognises and tolerates the power of each Dominion 
and each possession (India included) whether there 
be a legislature or not, to treat differentially different 
classes of His Majesty’s subjects. The law, there- 
fore, is against us. If that is the case, you will not 
be surprised to hear my next statement, which you 
must remember also. It is all meant, to moderate 
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earth s surface b% all manner of mean'' and made it 
their owm and kept the vastlj greater coloured popw 
lation of the world confined to \crj narrow areas 
That has wounded the pnde and rou'ed the resent 
ment not mcrelj of Indiana — that is not much but 
of people of far greater power, independence and 
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sensitiveness in these naatters than we are — the 
Japanese. They are having a bitter quarrel over this 
with America and witli otlier power.s. Tliey tried to 
raise it when the Treaty of Vei'sailles was still in the 
making. You may remember, some of 3'ou who read 
the papers at the time, the Japanese maintained 
stouth’^ that in the Treaty of Versailles there should 
be embodied a declaration that there should be no 
racial inequality on the lace of the earth. But they 
were prevented from carrying out that idea. They 
tried hard, but they had to 3ield. Kow they are 
carrying on a desperate struggle, poaceiully so far, 
with Americans in this matter. Wljerc they have 
failed iguominiously, is it not wise on our part, is 
it not necessary, to moderate our expectations and 
not throw up our hands in despair? Eeally we have 
got to consider the case in that broad world-aspect. 
Some of 3mu may say, as I said indiscreetly in British 
Columbia; “ But what is this? Tlie Japanese are 
not British subjects. The3'^ owe no allegiance to the 
King-Emperor. When the3^ go and settle in 
Australia or in Canada, Australians and Canadians 
may well discriminate against them. But we are 
different. We belong to the British Empire. We 
honour the Union Jack as much as they. How can 
we be treated differentl3'?” What do 3'Ou think was 
the answer I got? ‘ ‘ The British Empire I We are 
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many patriotic men one disappointment. Events 
suggest that it may turn out difficult, or even impos- 
sible, to establish throughout the Empire that equal 
citizenship of all British subjects which exists in the 
United Kingdom and which Englishmen in the 
middle of the nineteenth century hoped to see estab- 
lished throughout the length and breadth of the 
Empire. 

# # 4 *: * 

"Speaking broadly, every British subject has in 
England at the present day the same political rights 
as every natural-born Englishman, e.g., an English- 
man born in England and the son of English parents 
settled in England. Thus a British subject, what- 
ever be the place of his birth, or the race to which 
he belongs, or I may now add the religion which he 
professes, has, with the rarest pos.sible exceptions, 
the same right to settle or to trade in England which 
is possessed by a natural-born Englishman. He has 
further exactly the same political rights. He can, 
if he satisfies the requirements of the English Elec- 
toral law, vote for a member of Parliament ; he can, 
if he commends himself to an English constitueuoj*, 
take his seat as a member of Parliament. There is no 
law which forbids any British subject, wherever he 
be born, or to whatever race he belongs, to become 
8 
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a member of tl/e English Cibmet or a Prime 
Minister Of course it will be Slid that it is 
extremely improbable tlial the olSccs I have mention- 
ed will, m fact, bo filled by men who are not m 
reality Englishmen by race This remark *o a cer- 
tain extent is true, though it is not wholly true But 
the possession of thcoreticilly equal political rights 
does certainly gne m England, or rather to be 
strictly accurate, in the United Kingdom, to caery 
Bntisb subject an equality uhicb some British nih- 
jecls do not pOi>scss m some ot the Dominions " 

SxT Tq Bdhedur 5«pr« TAc Sliidi; 0 / Consfitw- 
ffoiwl Laio— an Address delivered to tho 
Benares Hindu Unireraity 
‘ Non British nationality, thus acquired by n 
foreigner through the process of naturalisation, con- 
fers on him the full felalus of a natural born British 
subject Tins pnnaple however, wc are told by 
convtitutiofial wntcru, should not be pressed too far, 
for, it IS maintained by tliem that this fact does not 
prevent anv part of the Empire limiting the rights, 
political and civil, of any BnticU subject Tins is 
the inevitable consequence of responsible self govern- 
ment What the reactions of this doctrine may be 
on the strength of the tie wliich unites or ought to 
unit" one part of the Empire to the other is a problem 
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for the consideration of the statesman rather than for 
the constitutional lawyer. Meanwhile even the con- 
stitutional lawj^er may indulge in the hope that a 
larger conception of Imperial citizenship resting on 
allegiance to the common sovereign may not be 
impossible to achieve.” 

^ ^ ^ 

‘ ‘Might not the constitutional lawyer, therefore, 
ask if there is not room enough for a further develop- 
ment of the idea of nationality within the Empire 
itself without infringing the freedom of the self-gov- 
erning members of that Empire?” 

Smuts. Imperial Conference, 1923. 

•' ‘The Indian claim for equal franchise rights in 
the Empire outside of India arises, in my opinion, 
from a misconception of the nature of British citizen- 
ship. This misconception is not confined to India, 
but is fairly general, and the Conference would do 
not only India but the whole Empire an important 
service by its removal. The misconception arises, 
not from the fact, but from the assumption, that all 
subjects of the King are equal, that in an Empire 
where there is a common King there should be a 
common and equal citizenship, and that all differ- 
ences and distinctions in citizen rights are wrong in 
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Tbc common King liip is the binding m 
between the parts ol the Empire , it is not a sou 
Irom nhicb pniatc citizens mil denic their rig s 
They wilt dcriie their rights simply and solely ro 
the authority ol the Slate in which they lire 

* 


I ^ould therclore suggest that lor the re olu 
tion ot the last conference on the subject there be eub- 
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s4it<Ui'if a rr^nitnion afnrminij ibi‘ of rich }w- 
limi of (ho Kioriko to oiltj'otisliip n«: well as 

inunii^OMkEjn as tluinc.'fic cjUP'tioni? for its ov.-n 
nnd not afToi'fing {hr Matiis or dignilv of 
oUu-r portion'? of thr Krnpi50, and (‘?;pr(;;-sing (he 
opinion that provisions for rrciproml (rcntinrjii of 
Use natiotini-: of Use States of the ICmpite should not 
l>o looked upon sss unfiiondly or othr-rv,’i<s. nlTccting 
(lie pood relaiionr of Slates infer u. It wndd thus 
he h’ft to {he gsH'd of each State of (he Empire 
to fny \vh:st eiti/vn sipht-' .■'isnii i)c s'lijioed, siml by 
Avbom. witliin (heir p'rriiorlal jurisdieiioii. and no 
Siuti' of Use Empire should h.ave claim to force its 
citiaoii'i on any otlser State or rc.'Cnt their cKclusion 
or special treatment by the latter.” 
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THE tXECUTn'E, 

The CossciE\cr Claesp 

Umicr tlic licaii of frrtdom of rcligioH^ Ijoltcf 
t\ic student of Indian cui7cn Inji lia«» not inuch 
comphjnt to nnkc We •ctm to enjoj it almost to 
the fuU, c«pccn\l) after Act WI of 1S50, iNhich 
rc^l 0 ^c^I the disabililicA nUcndint on change of 
religion 1 «aid almo i for the rca^n that there 
18 a minor right under ifua head minor no douht, 
hut still of pome Mgiiilic'incc, which has Iiccn denied 
to the pcapK of India U i» wint la cahed tlic 
conscience danse in the Education Coilo In c'erj 
cmhscd countri whcrticr State nioncj »a giicn 
grant m aid, children arc ticnmtleilb) law to recei'c 
tlie lienefils of secular education without being 
obliged at the same time, as they arc for instance ui 
institiitiona run by Protestant misiiona in Ihi? 
country, to submit to religious indoctnnaliou It 
IS a pity that this rigblvestablislied so long ago as 
1670 in the spacious Gladsfpmau regime m England, 
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should he only imperfectly understood in this country 
even in the educational world. 

I remember shocking some of my brother- 
educationists a few years ago by starting the subject 
in the Madras Presidency. It is gratifying that, 
through the action of public-spirited legislators in 
other parts of the country, the conscience clause is 
being introduced in our education system. I con- 
sider my own Presidency, the members of the 
University Senate and perhaps also members of the 
Legislative Council somewhat backward, because 
I find that they are not yet fully conversant with the 
nature and scope of the conscience clause. There is 
still too much domination in the educational sphere 
of the Protestant missionary. It is surprising too 
that the Protestant missionary is unwilling to part 
with a privilege which he has obtained through 
political domination and waits till he is deprived of 
it by the action of our legislators. I had hoped 
otherwise. 

In Ireland, where the conscience clause’ is much 
prized because it was denied for a long time, they 
have thought it necessary to put it into their Funda- 
mental Rights section, a rather strange proceeding, 
considering that this is only a minor right. This is 
how the clause runs : “No law may he made eitlier 
directly or indirectly to affect prejudicially the right 
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of child to attend i school receiving public 
money without 'ittending religious instruction at the 
school ’ 


LiDciiTi or Tor Fprss 

I haic now come to the hberlj of expression 
of opinion, inclading under this expression not 
merelj freedom of speech and writing bnt v\li'it is 
commonlj called frocslom of the Press Here loo 
there arc Icgilicnate and ilfcgitimate restrictions, 
but I would ask \ou to remember that tlie 
Press Act against winch nc rebelled so ter) much 
some )ear3 ago is no longer on our stitnto book 
Tins vias repealed during tbc brief period of cordial 
CO operation in the new regime betneen tho Goiern 
ment and non official benches But when the Press 
Act was repealed tliey put into the existing 
emctiiients certain proiisions intende<l to safe 
guard the State against excesses on the part of 
the Press To these restrictions there is not mncli 
legitimate objection and therefore I mil mcrclj 
mention them Under Section 99 (n) to (p) nenly 
introduced in the Cnminal Procedure Code 
seditious books and newspapers may be forfeited by 
Government Order and the press may be searched 
for the same But it is not objectionable for the 
reason that the aggnoed party has access to the 
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court. It is provided that sucli action on the part 
of the executive .should be appealable to a special 
bench of three judges of the high court, and I think 
tins is satisfactory from the point of view of the 
subject. Similar sections are to be found in the 
Post Office Act and in the Sea Customs Act. In 
passing I will only mention the Indian Slates 
Prevention of DisalTection Act, commonly called the 
Princes Protection Act, which was passed on the 
single re.sponsibility of the Governor-General, It is 
not free from objection, but the topic is not so 
important as to merit special attention in this brief 
survey. 

Equal Eligibility to Public Office. 

The next right to be considered is eligibility to 
public office ; its full title' should be equal eligibility 
of all citizens to public offices. Of course you must 
understand this means qualified citizens. Our 
Charter Act of 1833, as you know, contained for the 
first time a provision to this effect. It has been 
since repeated frequently, and in the last Govern- 
ment of India Act it is embodied in Section 96. 
The words are famous, but might bear repetition : 
“No native of British India nor any subject of His 
Majesty resident therein shall, by re’ason only of bis 

religion, place of birth, descent, colour or any of 

9 
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tliem, be disabled from Loldtng an} office under tho 
C^o^\n m Iniln *’ Sull Uio premnt dibtrd>ution of 
officer between Luroptana md Indians must be beW 
to be an mlracUon of tins ngbt It is, boweser, 
sanctiGed bj otbet parts of our legal sjstcni, and 
one finds It bard to condemn it ontnglil, in tbe 
hope tint, as soon as wo rcacii Dominion Home 
Rule, tiic anonial} of llie infraction of tins principle 
would cca-m to caist Also one cannot forget that 
in man} {arts of the countr} non. not b} action of 
the e'^ccutwe, but bv action of the communal spirit 
m our legi'shine councih a tcndcnc} ha? arisen to 
cut up crvicc into duisions and proportions ami 
to set up cla'i'.es winch mi) be cillcd pritilcgetl 
n c principle that is cnunciateil, the equal cbgibilit} 
of citizen-* to puUic offices would mem that the 
tqinht) IS Uiwccn one citucn and another, the 
question to wlnt communit} he belongs not arising 
at all I cannot sa\ much inort on tins subject 
without causing unnecessary control ers} , but I will, 
before leaving it, just mention tint in the German 
Code, to which I hare often imiled }Our attention, 
one maxim is laid down in the chapter on runda 
mental Bights which we hid better remember It 
13 stated there all pnbhc servants are servants of tlic 
State and not at all those of a part} or the jnrtv m 
power ^ow tiie full implication of tint is that no 
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public servant, no class of public servants, no 
individual members thereof should ever regard them- 
selves as dependent for their appointment, fair 
treatment or promotion on the good grace of the 
leaders of any particular commnnit}'. That feeling, 
once it is allowed to take possession of their minds, 
must convert them, rather, shall I say, must degrade 
them, even without their knowing it, into servants of 
that party. That such a result follows is the testi- 
mony of all observers in provinces of India where 
regulations, which have the eifect of preferring class 
to class, have come into existence in our polity. For 
more on this subject I must refer you to standard 
treatises, but I think I shall not waste your time 
unduly, if I read a passage or two which will better 
illustrate my meaning than any words of mine 
which, in these days of very easy misunderstanding, 
may expose me to undeserved criticism. “Eestric- 
tions upon the very choice of careers involve a loss to 
the community as well as injm’y to the individual.” 
Please mark the w'ords “involve a loss to the com'- 
munity.” “The State needs to-day more than ever 
to discover and utilise the best talents in every branch 
of life, if it is to hold its OAvn in the conflict of 
nations.”' Before I complete this passage may I 
say that here the word ‘community’ means the whole 
of the body of citizens? It is a sign that we are not 



KAMALK LEcrURES 


5S 

keeping tlic nornnl le\el of ciii7cns)iip, wlicn the 
word community amongst us instead of meaning 
as it should the uholc body of citizens, his come to 
mean that section of citizens that foJlous a particular 
religion or belongs to a class In these pas'^ages 
uhich arc from English authors please understand 
the uord corntnunitj in the other sense Perhaps 
UB shall do well to adopt another nord collectivity 
which nould mean cicrjbody The interests of 
the commuTiity (in the sense of collectivity) demand 
a full and free development of each citircn a constant 
regard for the material mtcHccliial and moral ucll 
being o( every child — and thcc arc the uords I 
would like you to lollou carefulh — and a persistent 
effort to discover talents and to secure to it the fulle‘’t 
and freest scope This i« a passage from Profe^'^r 
Henry Jones from t\l om 1 read to you on the first 
occasion The uorkcr must beware of confining 
his interest to Ins class By worker he means the 
public servant amongst others Ho niu<»t bew arc 
of confining fus interest to his clafcs and to interpret 
those interests merely or even primarily in terms 
of the material conditions of well being of that class 
and secondly wlcn Iw stancls to las diitiea as a 
citizen and utilises his talents fpr the service of the 
State be must forget tbe very Motion of a class and 
deal u ith the rights of man as msn aim aln ays at a 
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good that is more universal than any class, the good 
of man as man. TJien lie can be trusted both with 
his own fate and with that of Ihs country. He can 
l>e trusted while he is still on the way to this goal 
in so far as liis ideal guides bis footsteps.” 

Public MuEm'G. 

^ Now under flic head of ‘‘Public l\Ieeting” there 
'arc only two items to n-hich I propose to ask your 
attention. If one had sufficient time, one would 
deal with many other aspects as well. There are 
sections in flie Criminal Procedure Code dealing with 
suppression of an unlawful assembly which seem to 
me to go beyond the standard set in advanced 
countries. I tried some time ago to bring the matter 
up before the Council of State, but failed. Some 
time after, Dewan Bahadur Raugachariar brought 
it up before the Assembly ; be did not find it 
very difficult in that House to put it tiirougb, 
but the Council of Stale again proved a block, 
so that we are Avlierc Ave were. My complaint 
is threefold in reference to this branch of the subject. 
In the first place, there is no provision of a binding 
character which insists on the police or the magis- 
trate giving warning. In England, the require- 
ment is that, after the Riot Act is read, which means 
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aEtcr the ^^arnlng is S^^en, an lK,»r Bhouhl elapse 
bcEore strong measures can be ailoptcd Hus 
raised a hugh m the Council ol State a%hcn I men 
tioned It but I laughed later I took care to add 

that in ca-^e 111111)01110 hour the as*^embl> threatened 

to get out ot hand this duty of vailing vould no 
longer rest on the magistrate Sccondb , good faith 
IS considered to he a -sufficient ]iistification for cicn 
excessive action on the part of the e\eciitiic This 
IS not the lav, as I umlcrstand, in England, 
eaccasue action vould be punishable b> courts 
at lav, eicn if done in good faith, or if it be not 
criminaUj punishable the aggrieved pirtj a'ould 
cortiinU have the right to go to a cnil court for 
damages Thirdlj there is a provision vUich 
exempts from all liability the soldier shooting under 
orders on such occasions or any other inferior officer 
doing something strong under orders In England, 
even a soldier is not exempt from civil hahilitj I 
am inclined to think that the English Lav , though 
consistent with itself and with its ovti spirit, is 
probably a little severe on the unhappj man vho 
agrees to servo his country m the capacit} of a soldier 
and therefore subjects himselt to a particularly severe 
discipline To requite him to be liable to military 
dutj and at the same time make him incur civil 
penalties, it seems to me, is to a'sk too much I am 
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not iliercforc disposed to quarrel with that provision 
of the section. But there is another to which 1 
strongly object. I'eople aggrieved by the action of 
the executive in suppressing a riotous assembly 
should not be required to obtain the sanction of the 
Governor-General before iirosecuting the officer 
concerned. The Governor-General, I understand, 
has never once, given this ])re\ious sanction. It is 
only to be expected. 

Then there is the Seditious IMeetings Act X of 
1011. According to this Act the Govcrnor-General- 
iii-CouDcil first extends it to a province. Then the 
local government of that piwincc notifies certain 
areas and proclaims them, and then within such 
areas, which can only be proclaimed tor six montlis 
at a time, no meeting shall be held unless three daj^ 
notice is given to the District IMagistrate or the 
District Magistrate chooses to dispense with the 
notice. Then the conductors of the meeting must 
admit police reporters, and the District Magistrate 
may, without assigning any reasons, prohibit the 
meeting, if in his opinion it is likely to disturb the 
peace, etc. You see therefore it is his opinion that 
is final. You cannot call bis discretion in question 
before a court of law. And that is why the 
provision is from our point of view objectionable and 
the Seditious Meetings Act must be held to be a 
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restr.ehon on tte nght ot puW.e nieet.ug, 

tansgrcs^s tte ^toni-VTi ol cMli^ed comnmmt.B 


Eicht of Association 


Lasll5, I come to the right of association 
Here too there is a provision ivhich is 
part n of the Criminal Lan Aniemlment Act M , 
llnch empowers the Goaemoi Generaf in Comic 
declare an association unlatrfol if m fns op-mon 
again not to he clianonged in co.irt-that associat » 

, a engaged » the trork of interfering 'vi* fte 

RdministrUion ot i«st>ce or olherrMsc , 

peace Hts opinion that an association is unhnm 
cannot be called m question If jou arc a ator 
m Biicli an association, if you collect fun a or . 
if 5011 distribute notices ot its meeting, if yoi^ 
paid agent tbeteof. tbej Mill put 3011 m jail « 

G months If lioMcvcr. >ou hold a more exa e 
position m the ^ssoclatIOIl and actualh tal^e a s 
in the nianagcroent of it, you Mill get 3 years 
the objectionable thing is that the Goiernor Genera 
in Council has used tins power Fomewhat indiscrinii 
natelj in Bengal -ion know this was the section 
winch was used under the designation of the Sami 1 
Act to put down all volunteer a«sociations 0^ 
dozens and scores, hut screral hundreds of our voim,:, 
men and in a few cases young women, it seems were 
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marched to the police station by exercise of this 
arbitrary power. 

A Pampered Executive. 

Owing to tte compressed olinraoter ot tliesc 
lectures, it has not been possible to deal with each 
one ot these liberties seriatim . Such full treatment 
would he ot great interest as well as profit to c 
student ot our public affairs. ' Nor have I been able 
to exhaust all that could be said on any of the 
selected liberties. My handling of each rs on j 
meant to be illustrative. In selecting the top.es too 
I have been guided by the public attention or 
shall I say?-noloriety that each has obtamed. T 
freedom ot marriage is practically non-existen 
among us, and you may remember the vehemence 
and heat that the Legislative Assembly witnesses 
whenever a Civil Marriage Bill appears on the 
horizon. But it has not assumed the character of a 
political dispute, i.e., a dispute between the State 
and the citizen striving tor emancipation. Only such 
rights or liberties as have arrayed the forces of t le 
State against popular or political agitation have 
received notice at my hands. With this explanation 
I proceed to an important head of our discussion. 

You will find on a survey of our legal system 
that the Indian executive is highly pampered. It 
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.s g.en lodaj po.e- .Icmed to tl.o e«ot»e m 
otter countnes It uses these powers pretty freely 
and rv.tl.out mud. regard to the reqmremcnta o a 
h.gl. level ot c.t.reud..p and the offic.ab are .n the 
constant hah.t ot ash.ng the teg.alat.ve coune.ls to 
g.re them more and more ot such orb.trarj porve 
Moreover .t you grre them power tor one purpose 
they use .t for otter p..rposcs. prov.dcd you hav 
not teen sufficentlj carelul rn tram.ng your leg. 


lat.ropror.s.ons 

you all 1 norr hou ue ra.scd a b.Ucr cry 
the absolute m.suso ot sect.on 144 of the Or 
during the political troubles ol a few jears ago 
It .8 not only sect.on 144 u.th winch the exeout.ve 
has taben l.terty to the detr.ment ol our l.bcrty 
has recently taken to the hah.t of us.ng the passport 
regulations meant (or our protection to our disa 
vantage The passport regulation is roade to protect 
an Indian citizen who tra\els out ol India 
now the passport is denied (or purel) political 
causes Scaeral cases !n\e come 'nitlun in> 
knowledge and doubtiess within the knowledge ot 
other people in which for no apparent reason a man^ 
who IS out b£ India is not permitted to come m and* 
a man who is inside India is not permitted to go out, 
BO that we do not know which the authorities want 
Do the) dread us more in or out? GcneralK the 
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result seems lo be out, out for ever ; in, in for ever. 
It will be generalljf admitted that this is an 
illegitimate exercise of regulations passed for the 
purpose of protecting the emigrants. The only 
thing we can say in favour of our executive is that 
the executives of other countries seem lo be using the 
Passport Act for exactly similar purposes. America 
too, I am afraid, must come under our general 
censure. 

Now I want to gather together under difl’erent 
heads the extraordinary powers which our executive 
possesses. They arc of various kinds. I take first the 
heading of legislation. Notwithstanding the erection 
of many legislative houses, which have behind 
them u fairly wide electorate, considering that the 
electoral system is new to India, notwithstanding, 
I say, the erection of these influential bodies of 
legislation, the executive still remains armed with 
the power of legislating, if one may say so, off its 
OM'u bat. Section 71 of the Government of India 
Act enables the Governor-General on the motion of a 
local govermnent to pass a regulation for any part of 
British India notified in that behalf by the Secretary 
of State' in Council. Section 72 I have already 
mentioned which gives the power to make 
ordinances. Section 67 (b) has become famous in 
political controversy because under it the Governor- 
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General rn her on-n personal capae.l;, alter the 
refusal ol the lee.shture to eomplr orlh 
menfs reriuest or rcconrarcndalion as l 

^sjpassalantor,hosstct5,tran,«.m.>er^«^ 

interests ol British India or an} part 
legislation includes and eniliraccs taaation , 

5 „„ can recall ruth rclerence to the salt dnt} 

Section 72 (el of the same Ad 6"es similar 
poMcr, eactuding ol conrHi laaalion to the 
S a province Now besides It e poncr ate d} 
mentioned under the head ol tavation, our eseeut. 
hascertain other tamers ate lo this eren atehB« 
exception should be talen rrhere represent 
institutions hare ten started, lor }on mat men 
remember that m other countries, unhhe Indm, e' 
the first inauguration, howcicr imperfect, o repre 
fentatue institutions, was marhed by the contermen 
uiwn the Icgisfaturc of the power of sanctioning or 
refusing t■l^atlon According to section lOG (-) ® 

High Court in its ongmal jurisdiction is shut out in 
all matters of rcseunc or any acts done m ® 
collection of it Aou can at once imagine wit ou 
anv words of mine wfial enormous, all-pervasive 
jwwer the executive hm. m this connection, w icn 
you remember that land revenue forms our chic 
Item of taxation and that its administration inter- 
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teres with the daily lives of our people, cousideriug 
that nearly 86 per cent, of our pop^rtion djend « 
agricultural or allied industries. This is o 1 
of taxation which does not come uirdor re 
of the courts at all, which clothes it w h 
prestige, with ascendency, with control over 

^ Sd destinies of citiserrs, of a vast a«^^^ 

hensive nature. The Eevenue Eeeomy Act d 186d 

shuts out similarly civil courts. >en i 

Salt Act. section 7, by which the Governor-Gene ml 

in-Council may impose a duty not e«eedr”g ^s^ 

a maund and then either reduce, remit “ 

it. That power, I must hasten to ad , 

generally exercised under the control 

lature. Then there is the 16th section o 

Act 1861 which has come into recent piomii ence 

owing to the action of the executive in the Anan apm 

disJet of the Madras J 

power is given to the executive to inflict a pun i™ 
police on a disturbed area and it is not hahte 
to question in a coiu-t of law. Now you 
thus between legislation and taxation t e 
is clothed with unusual power. IS h le er 
to legislation .it is possible to say “ 
the result practically of the transitional nature o 
our constitution; but it is not possible to adm 
that excuse in the case of the further powers which 
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1 im jbout to mention Tor instance, there is the 
I.nmary right of freedom of person wlncli the 
cxecutne can \iolatc witlioat being called 
question in a court of hn under section 111 1 

ha\e alread) mentioned wxtion 120, the Benga 
Ordinance, the Criminal Law Amendment Act, 
then the whole network of iiohticnl Prisoners 
Eegulations, Bombaj M idra** and Bengal And 
then freedom of moveiuont is restncted, as I 
explained now In passport regulations rreedom 
of speech and meeting il can control 1 y tlic Seditious 
Meetings Act and the sections of the Cnmiual 
Procedure Code (127 to 132) dealing with unlawful 
assemblies and ■mction HI These I have men* 
tioned alread} Wilb reference to section 144 and 
certain other prcTcntnc sections of the Criminal 
Procedure Code our complaint that the executive 
brings tlicra into operation rather too frequently 
and too hghtl) is borne out by seieral judgments of 
our Higli Courts In Aladr is and in Calcutta and in 

other parts of India the High Courts have had 
frequent occasion to blame the executive for what 
they regard as an improper excrci'c of the prevcntue 
powers given to it The sclieme of rights is so 
framed that, as I told jou before in my first lecture, 
every right la regarded as enforceable There is 
no right which vests m us which the executive is 
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not under an obligation to protect. If tlien any 
persons prevent the exercise of a right by a citi/.en 
they behave nnlawdnlly and must be restrained by the 
police ; on the other band, the police and the 
magistrate, who are always fond of taking short 
cuts to peace, use the preventive sections and produce 
this very remarkable effect that those who wish law- 
fully to exercise the rights vested in them are 
prevented, while those who threaten unlawfully to 
break the peace arc encouraged to believe that, if 
they only make forcible enough threats tlicy can 
prevail and get the police to curtail or suspend the 
citizen’s lawful right. That is the sum and substance 
of the complaints that the High Courts liave often 
found it necessary to make as to the use made by 
the executive in India of the extraordinary preven- 
tive action vested in it. Now you see how hard our 
lot is. We place the executive in tins country m 
a very privileged and pampered position. We give 
them extraordinary powers, and still whenever they 
have got to protect us in the exercise of oui la 
rights, they have recourse to preventive action and 

shut us up. 

The following views of Judges would be of 

interest ; — 

Sec. 144. Cr. P. C. 

Turner C. J. 6 Madras 203 : 
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Tl.e Crimmnl Procoaure Co,te doclareA tbo 
™tl.ont) ol the magptrate to Buspend the ctorc =0 
„[ r,ght, recosn..ca hB «hen Bt,ch e.erc« m.v 
conmct av.th other nghto of the pohhe or teod t 
eodenger the pohho peace Bt 00™™.. deciB.om 
,t been ruled thit tins lutliont^ i-* lim'tcd 
the «^i>ecial ends it ^^as designed to secure md is not 


destructive of the suspended rights 

‘ I must nevertheless observe that this power i 3 
c-rtraordmary aod that the mag.atrate should resort 
to It onto ohen he .8 sat.sBed that other powers with 
■which he is entrusted are insufficient Where rig i s 
are threatened the persons entitled to them show 
receive the fullest protection the hn aHords them 
and circumstances admit of It needs no argumen 
to prove that the authontj of the magistrate should 
be exercised in the defence of rights rather than in 
their suspension in the repression of illegal rathe 
than in interference with lawful acts If the m'lgi'’ 
trate is satisfied that the exercise of a right is libcly 
to create a not he can hatdlj be ignorant of tbe 
persons from whom disturbance is to be npprebended 
and it IS his dut> to take from them seciintj to keep 


the peace 

Again the prohilitory order was dictated bv 
the magistrate s apprehension tint disturbance would 
attend tbe exercise of tlie right but from whom was 
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the disturbance to be apprehended except from the 
party that oppose'd the exercise of the right? Such 
an order issued under such circumstances involves 
an admission that lawlessness is antieipated and that 
at the time the executive is not in a position to afford 
protection. iWhen such orders are repeated their 
justification, the preservation of the public peace, is 
not so obvious to those whose rights they interfere 
with as are their results. The impression is created 
that the authorities are powerless against the class 
from which wolence is apprehended ; and that a 
show of force similar to that which has rendered a 
judicial award practically inoperative will be more 
effectual to secure the recognition of civil rights than 
an appeal to constituted tribunals. 

“When this impression takes hold of the minds 
of a large majority of the population grave dangers 
are to be apprehended from refusing than from 
conceding protection to the legitimate enjoyment of 
civil rights. Men to whom obedience to authority 
is distasteful are to be found in every party, but even 
those who are ordinarily anxious to uphold authority 
may be seduced by a sense of hardship and the 
example of successful tumult.-’ 

Sir Abdur Eahim, J, 22 Madras Law Journal, 
p. 232. 

11 
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Speaking of the nghls of Nadars to take a 
procession along a highwaj “They vould have 
everj right to 6o so and if any persons wanted un- 
lawfully to oppose them m the cKcrcise of such 
right it IS the^ that ought to be liound o%er and not 
tlie persons wlio were lawfully CNcrcising or wanted 
to etercise their lawful rights It is the duty of 
the sub-divistonal officer who is responsible for the 
peace of his division to ««e liis luthonty for the 
protection of persons who seek to exercise a right 
which the law allows them and to restrain persons 
who threaten to obstruct the exerene of «ucli nglit ” 

Ainslie and Broughton JJ 5 Calcutta 132 

“The object of S 518 (S 144) is to enable a 
magistrate in case of emergency to make an imme 
diate order for the purpose of preventing a breach 
of the peace An order made under section 618 is 
not bad simply becaiw it interferes with the legal 
rights of individuals If it is found that a man is 
doing that which he is legally entitled to do and that 
Ills neighbours choose to take offence thereat and to 
create a disturbance in consequence it is clear that 
the duty of the msgistnte is not to continue to 
deprive the first of the exercise of his le^l nght but 
to restrain the second from iHegallv interfering with 
the exercise of legal rights ** 
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Departmental Aggression. 

Then there are the great aepartments ot the 

State .v-hioh have grown into such 
portance, the Salt Department, the Foies 
ment, the Education Department and other Depait- 
ments, each one ot which has its own exceeding y 
elahorate code ot regulations, which it takes an 
expert lawyer tully to understand. These 
regulations have very often the efiect ot restricting 
the liberties ot the citisen. Yon all know " 
used to complain ot the Forest Act, oi 
Wbat is known as departmental aggression ag 
the citizen’s rights is now growui in India to a 
exceeding scale, and we have got to ta le acc 
it, when we estimate the extent to which our na te 
and legal rights are daily exercised. nee no 
more on the subject, but shall give a rather lo g 
passage from an English judgment on departmental 
aggression in Britain, leaving you to realise o 
much greater must bo our suitering here rom 
cause. 

Farwell, L.J., I.K.B.. 410. Dyson Attorney- 

General. 

“The next argument on the Attorney-Geiieial s 
behalf was ah inconvenienti—ih was said 1 a i a 
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action of this sort ^ould he there ^^ollld ^ 
innumerable actions for declarations as to ic 
meaning of numerous Acts, adding greatl) 
labours of the Law Officers * 

IS no substance m the apprcltt-nsion, hut if 
venience is a legitimate consideration at tdh ^ 
convenience in the public interest is all *0 faaou ^ 
proNiding a speedj and easj access to the cou 
anj of His Majesty s subjects who have an> rca 
cause of complaint against the eserci'^c of statu O 
powers by Government department'* and Gover 
ment officials, having regard to their ^ 

tendency to chim the right to act without rega 
the legal principles and without appeil to 'in.y co'i 
Vfithin the present year m this court aloDe t leic 
have been no less than three such cases lo 
Board of Kducatiou, the Board while 'ibandoniUo 5 
their Counsel all argument that the Education Ac 
1902, gave them power to pursue the course adopte* 
by them, insisted that this court could not interfe 
with theta but that they could act as they please 
In re ^V£lr Hospital the Chnnty Commissioner" 
Mere unable to find any excuse or justification for 
the misapplication of f5,(K)0 of the trust funds 
committed to their care In rc Hardy s Crowm 
Brewery, the Commissioners of Inland Eevenue who 
are entrusted by S 3, Sub S 1, of the Licensing 
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let 1904 , with the judicial duty oi fixmg the amount 
,f compensalion under te Act, fixed tfie sum mere 
liiotii without any enquiry or evidence arid wi ou^ 
giving the parties any opportunity o mee i o 
objections and claimed the right so to act wi ou 
interference by any court . Bray J . and the our o 
Appeal held that they had acted unreasonably an 
orLd them to pay costs. In all these cases he 
defendants were represented by the law officers of the 
Ormvn at the public expense, and in the present ease 
we find the law officers taking a preliminary 
objection in order to prevent the trial of a case 
which, treating the allegations as true « o 
greatest importance to hundreds and ousa 
His Majesty's subjects. I will quote the Loi 

Justice Baron in Deare a. "j" ’ , “ 
has been the practice which I hope never wffl be dis 

continued for the officers of the Crown to thi-ow n 
difficulty in the way of proceedings for the purpose o 
bringing matters before a Court of Justice whe y 
real point that requires judicial decision h 
occurred.’ I venture to hope that e “ 
salutary practice may be resumed. j 

responsibility were more than the mere s la o 
a name, the matter would be less impot an , 
it is, the courts are the only defence of the libe^y 
the subject against departmental aggi'ession. 
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C0MR1^ATI0^ oy JnDlClAI AND ExrcDTivB 
Fonctions 

Under this section of the executive attention 
has to be drawn to one otlier feature of our public 
politj, the combination of judicial and executive 
functions This \icious srstem lias been long com- 
plained of hj popular leaders , the executive has, 
after ridiculing and resisting all reform for a genera- 
tion, accorded it a platonic approval during the 
last ten jears as a legitimate piece of reform 
Nevertheless h\ one artifice or another, winch 
the executive in all countries seems to be master of, 
this counsel of perfection still remains in the air 
It IS a remarkable instance of reform which has 
been accepteil and admitted b} all parties ns 
uecessarj m tbe primary interests of the adminis- 
tration of justice, but still lias been held back for 
reasons not quite satisfaclorv The tiuth is that tbe 
executive finds the amtinuance of tlie arrangement 
of ver\ great convenience, and heie I may be par- 
doned if I sa> that it hurts tny prov incinl pride to 
think that, wliereas in other provinces tbe members 
of tbe popular legislative house have come forward 
to demand tbe early introduction of this reform, only 
in Madras it was left to the legislative council for 
some time to resist it However, we shall not always 
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bB behind other people, we ehall catch them «P and 
before long we shall see all over India this vicious 
system of the combination of judicial and executive 
functions which, as I told yon, has both directly an 
indirectly the result of enlarging the arbitrary pou ei 
of the executive, abolished. 


Dicey against Executive Discretion. 

Some of you possibly suspect that I am drawing 
on my imagination when I speah of executive 
officers as lying under a temptation always to use 
any powers that they have to the detriment of the 
individual citizen. I am not speaking without 
book. Some people would say that in France and 
other countries where jurisprudence runs on some 
what different lines to British juiispiudence 
executive is armed with preventive povei. 
only in England that the maxim is carried 
to the full logical length that the function 
of Hie law is to punish and not to present 
the commission of crime. On the continent the 
executive has power of a preventi'se natuie to < 
far greater extent than British jurispiudence v 
tolerate. Also what we should regard as the pure 
system, the supremacy of law by which 
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ordinary courts Pitting in tlic ordinary manner try 
lU actions eicn those when; the State and it** 
officials acting in their official caincity arc 
concerned that too is pre-eminently British On 
the continent there is *i system of courts called llie 
Admmistnlne Courts But I bclicie it is non 
allovred that at least in France the administratii’e 
courts have reached such a high level of efficiency 
md justice that they arc hardly infenor to the 
ordinary courts and therefore the aggrieved citizen 
whether he pursues his wrong in the ordmarv civil 
court or in the administrative court docs not feel 
prejudiced to ttic smallest extent But this is 
admitted as a universal principle that wlcre }0\i 
arm the executive with arbitrarj power \ou must 
always be prepared for its abuse This passage 
r take from Bicov wliose autliority on all matters of 
the constitution has justlv become an article of faith 
in the legal world In almost everv continental 
community the executive exercise far wider discre- 
tionary authority in the matter of arrest of 
temporary imprisonment of expulsion from it** 
temtorvand the htethan is cither legallv claimed or 
in fact exercised bv the Government in Fnghnd — 
and the passage which followa js important — and a 
stiidv of European politics now and again reminds 
English readere that wherever there is djecretiou 
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there is room for arhitrariness and that in a republic 
no less than under monarchy discretionary authority 
on the part of the Government must mean insecurity 
for legal freedom on the part of its subjects. Now 
the moral of it all is this ; that whatever may have 
been the course of legislation and public administra- 
tion in India so far, in future we must be on our 
guard against putting more power into the hands o 

the executive. We must not pass laws hairing 

courts from jurisdiction and saying no court sh a 
take cognisance of action arising out of administr 
tive acts. This sort of discretionary authority must 
not become a formula. There are too many provi- 
sions of this nature in om* legislation to-day. 


12 



lecture IV 

duties 

On tlic fir^t ocriMon I rtiil lo >ou tlic sclicmo 
of duties foMiui m the (.ernnn con'.titiition Our 
•!chcnio, <50 Ur u it maj ho di'-werctl in our leg's* 
htion nud practice, i'^ h\ no means <o full, hut tint 
19 onl\ ^ Ur av ictinl law is concerned Dntits, 
boircNcr rest ilvo n|)ou i moral basi's, and on thn 
head it would he more projicr and helpful to our 
studa , it we strops the mo« il c\en more th in the legal 
aide , hut lirat i tew hrict wonU upon the legil side 

Li OAu DuTirs 

Our law ol course lajs on us the dut), fts it 
must, of pajing duties, eesscs and taxes and beaimg 
other public burdens according to our capacitj 
Tlicn of the honorar) duties, the law selects only 
the duty of being jurymen and assessors when called 
upon Other honoiarj (unctions are left here to the 
option of each citizen to accept or not But the 
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law has certain positive duties to lay upon us as 
citizens, and they are o£ a kind which you will 
recognise at once as necessary £or the proper main- 
tenance of the community. A section in the 
Criminal Procediue Code, No. 44, compels each 
citizen to give to the authorities any information 
which he may happen to possess regarding the com- 
mission of or attempt to commit certain grave 
olfdhces against the community. Section 42 calls 
upon each citizen to help in arresting members of an 
unlawful assembly, and otherwise putting it down. 
Section 128 similarly requires each citizen to assist 
the authorities in dispersing an unlawful assembly. 
But in addition to all these duties there is one which, 
by abuse, the executive has made even more^promi- 
ueiit than others, and that is under section 1/ of the 
Police Act. That section says that in any disturbed 
area, if it appears to the magistrate that the regulai 
police is not sufficient for the maintenance of order, 
he might require some citizens to enrol themselves 
as Special Police Officers and then they come under 
the discipline of the regular police force. This 
section, which might be often rightfully used, has, 
however, in recent times been used somewhat 
arbitrarily. The district magistrate has now and 
then thought that it would be wise in time of 
trouble, whether the police force be sufficient or not, 
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to get the people from eehom 1® opprel®"* 
out o! the .vey bj eurothug them ue Specnl Pohee 
OHicen, and summoning them to the panne 
when thev might ntherw.-e be m.seh.orously 
employed Quite rccenth in the United Provinces 
a magistrate came into notonetj bj enrol c> 
certain members of the local bar, nho ^vcre probably 
a little more irrepressible than other*, to come an 
assist bim as Special Police constables, of course 
tbes complaincJ bittctlj, but for some reason t 
I cannot understand, tbej did not bring the magis- 
trate lictorc the High Court, as, m tins case, I am 
adMsed, tbc> miglit ba\c done 


Thf Dotv op Vote 

These, however vou will recognise are duties 
which eterj right minded citizen must agree to dis 
charge The franchise hitherto is only a right vntb 
us, the law docs not make it a duty as well Still 
the ideal of citizenship requires that it be regarded 
as a duty It is a simple matter after all and not 
frequent Why should any one feel it burdensome 
or tiresome? The duty can only be neglected to the 
disadvantage of the individual, and to the evident 
detnment of the Stale How else can that public 
opinion be known or ev'^n formed upon which alone 
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the democratic character of our institutions can rest 
Public opinion has many things to do, but its cine 
duty is occasionally to make a Government whether 
it is in Municipality, in a District Board or at the 
centre of administration. You cannot make a Govern- 
ment till you have gone and recorded your vote. 1 e 
who refuses or neglects to use his vote, it ..eem 
me, thereby proclaims to the world that he is not 
yet fit to become a member of a democratic polity. 
He may have many virtues, but he has not got this 
fundamental consciousness in him— that he cannot 
in reason criticise a Government which he has not 
helped either by voting for it or by voting against it. 
Per you sustain a Government not merely by blind 
support but by intelligent criticism as well and that 
is why in the Canadian constitution they gi'e a 
salary to the leader of the Opposition. ISow it may 
seem to you that I am stretching a point in order to 
carry a little controversial triumph, but belie\e me 
I have always felt that the person, man or woman, 
who refuses to vote when he or she can do so deals 
a blow at the establishment on a firm basis of a 
democratic constitution. For if it is easy to per- 
suade large munbers in a community that they ought 
not to go to the poll on a given occasion, I will say 
this, that in that community the value of the vote 
is still to be appreciated, and when, as in India, 
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the parhamenlerj tote .3 bestoAed on m.Il.onb ot 
people for the first lime m their hislorj, if they 
refuse to tote and gne political cAciises Mhicli 
sound plausible, it takes a tcry crcdiilous man o 
believe them He nill only conclude and conchiie 
justly that they stayed aiaay from the poll tor a 
\crj slight cause because they do not understm >e 
full value ot the vote This la the opinion ot Mr 
Ehlin Hoot, a senator in America, a man ot pea 
t.imo in the world ot diplomacy who has held lug 
office — 

“Of course voting is a fundoniental and cssen- 
tial part of the cjiialificd ciliren’s duty to the Gov orn- 
mcnl ot Ins eounlry A man vvlio docs not think it 
north ■while to e'vercise his right to vote for pu lo 
olhcea and on such public questions as are submitte 
to the voters is strangely ignorant of the real basis 
of all the protpenty that he lias or hopes for and 
the real dutj which rcsla upon him aa a man 
elcmentarj mdraK, a man who will not lake th® 
trouble to vote is a poor spirited fellow, willing to 
live on the labour^, of olliers and to shirk an honour- 
able obligation, to do his share m return 

The author might have added that when anian, 
not having caerci*!cd his Toto and helped the 
establishment of a Govemmeut on a proper basis, 
goes further and complains that that Government 
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does woDg, lie certainly lets liimsclf dcuni still 
fiu’tlier, and has forfeited his right to criticise 
others, not having done his duty himself. 

Then it is not merely the duty to vote hut ihcro 
are other such duties v\'hich too many persons shirk. 

A man declines for instance to serve on an important 
committee, to have his share in the drudgery of an 
association or political body. We are already 
familiar with that type here, are not we? You call 
a meeting which does not take place for want of a 
quorum. The men who do their duty are thereby 
punished for attendance. Therefore, the secretary 
of a body of which the management consists of 
several members of this sort, is in a most unenviable 
predicament. He has to do things in the name of 
other people. They will tell him neither aye nor 
nay, and if after waiting for a long time, he does 
a thing or two, he may be sure that the very man 
who has done nothing to help him will develop the 
longest tongue in criticising him. It is sad and dis- 
enm^tj, as everyone knows. Something takes 
place in the legislative council or in the Senate or 
finy other place where there is a committee that 
sih for several hours and has to go tlnough heavy 
items, not certainly all of them interesting, or likely 
to bring them fame in the newspaper press. The 
chances are that yonr indifferent man will not attend 
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ship —in hnef to his equipment for effect 
the grest struggle thst is eontmuolb gom^ 
determine the prepondermco of good end 
in government and upon the issne of which i^cpe^^^ 
results so momentous to himself and f"* 
children, his country and montind « 
men who Ime speenl interests to subseno are g = 
to tata part the hitter and malevolent an P ^ 
diced men aaliose hearts are filled with ha 
going to take part llie corrupt men who wa 
take something out of government ate going to ^ 
part , tlic demagogues wbo 'wish to attain p 
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power through passion and prejudice of tlieir fellows 
are going to take part. The forces of unselfishness, 
of self-control, of justice, of love of country, of 
honesty, are set oft' against them and these forces 
should have every possible attraction and personality 
and power among men, or they w'ill go dowm in the 
irrepressible conflict. The scheme of popular 
government upon which so much depends cannot be 
worked successfully unless a great body of such men 
as are now' in this room do their share and no one 
of us can fail to do his share wnthout forfeiting some- 
thing of his title to self-respect.”- 

The Dutv of Eeststakcb. 

There is one item with reference to which our 
dictum that certain things from one point of view 
are rights and from another point of view are duties 
applies to the full, viz., resistance to the State. I shall 
he faihng in my duty if I ginrdge any part of the time 
necessary to the full elucidation of this topic. Eor 
whatever I am, T am never willing to keep back from 
the public that which tliey should know, no matter 
whether they care to hear it or not. Now' resistance 
to the State may sometimes become a right and at 
that very moment it becomes a duty as well. No 
one who cares for citizenship and for the public 
18 
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c,n qu, I, on ll« n„M or col. c..mn 
,„ag, lorl.m.^U .n 

nions on.l 1.. tuU .n Ins consttcnco tl.sl n 
Acqu.o.co,n„ '7 '2 tn 

,c.,.nnce,n.oOn„U.,osln.nM.vs... M tan 

IWom ho oomo, .o thn. co„clos.on ho ongl.t to '"oh 
round the question rrom otrr> point ol tie" 

,„e do.v ol resistsnco .s to ta CAereisod onK 
mth the utmost eircinnspoction In order 
this discussion nn\ sppcsl to jon I**’ 
decideil to roK rastiils on cortein siithontics i 
ns to the nccessitt ol resistinB nhen cslled npo"^ 
secondlj IS to the neeil ot extreme exulion m tnk. . 
upon one.eU this diite Onl) one ti oril talore I ren 
the extracts Sometimes it is said tint n len 
mnn hclieres tint somethin^ is eiTOnp he is ho 

at once without thinking ol tinj thing else, to n H 

the standard o[ rebellion Now it may he a ncce 
sary regard for the interests of society or me 
timidity and cold feet winch prexsils upon a man 
\ioTve\cr dissatisfied to submit to tbe wrong ® 
believe me there are inm\ things pnbbc h (* 
manj things indeed of wliicli the indirect co^ ^ 
quences are far more important and Mjrioii'i than 
direct con«cquenccs Toaaa Here is m\ thit> 
it in front of me 1 care not whether the doh g 
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follovTs,” is entirely to misjudge one’s duty. I?or 
•when you do something serious, somewhat out of 
the way, you are hound to consider what reaction it 
will necessarily have on society, and whether the 
result, taking the bad with the good, will still be on 
tlie credit side of the account or leave the community 
worse than when you meddled. That consideration, 
believe me, is not timidity, it is necessary regard for 
public welfare. 

This is from Professor Laski, who is in 
the London School of Economics and teaches 
constitutional subjects with special reference to 
India. He is not a timid politician by any means. 
“Every government in its working must seek to 
translate the rights of its citizens into the daily 
substance of men’s lives. That emphasises the gveat 
importance resting upon our rights and the duty of 
the State to maintain us in our exercise of them. 
Every government is thus built upon a contingent 
moral obligation. Its actions are right to the degree 
that they maintain rights. Wlien it is cither in- 
different about them, or wedded to their limitation, 
it forfeits its claim to the allegiance of its members.’ ’ 

Now some people ask, “Are we not bound to 
follow the majority, and when a legislakue has made 
a law, is it open to us to resist although we might 
have been in the minority?’’ Now no one null 
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queation the riglit of a majontj to rule the njjnontv 
even against Ihcir wtsli, otlicrenec c\crytlnng 
come to a dead atop The minontj ha\c onlj the 
right to fight as long aa thej can and then to attempt 
to convert tlicmscUcs mlo a majontj ^^orc than 
that they cannot claim, but when we press thi^ logic 
too far, a man is dnscti to eiamioe the moral basis* 
mion which the right ot a majontj m the last resort 
stands After all the decision of a majority must be 
intelligent, must he public spirited must be conform 
able to eijuity and to the best intCTcsls of the com 
munity Wlierc these qualities arc not present, i 
man is bound to c-vamtuc the process by which tlK. 
majority base arrued at their dcasion , and if, as 
may occasionally happen, as we know also from our 
recent experience in this country, the majority is 
made up of people who ha\e not used their judgment 
but have merely voted or taken side-, under the douu 
nation of a personality or under terrorism, as may 
liappen in a militarist regime, or blinded by com 
munal passion, then the question arises and must 
arise whether such a znajority is entitled to the 
heart s allegiance to which ordinarily we think a 
majority is entitled And here is the judgment ot an 
author wlio is a politician and a philosopher as well 
— Professor SlacCunn 
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“Reasonable trust in the majority there can 
never be where there is not a readiness, if need be, 
to withstand that majority to the face, for it is only 
out of men prepared so to face the majority that a 
reasonable majority can be made.” “If this spirit 
triumphs,” that is the spirit of fatalistic submission 
or that slave mentality which often comes upon 
people, when any large masses have voted to order 
without thinking, “if this spirit triumphs, then the 
case for the majority is lost. Who would hold a 
brief,” he asks, “for a majority whose every mem- 
ber, paralysed by his slavish spirit of blind 
acquiescence, was ready to shuffle off his individual 
responsibility and fasten it on neighbours as servile 
as himself, ’ ’ or on some very important man ? Thus 
it may happen that even when the majority has 
decided against you, you may feel compelled from a 
moral point of view to resist the State, but when you 
do so you have got to take account of certain things. 
This is the portion that Professor Laski adds, after 
laying down his first proposition ; ‘ T ought not to 

resist” — ^that is his way of putting things, he 
considers himself to be the man in question — “I 
ought not to resist if I am convinced that the State 
is seeking, as best it may, to play its part, and for 
most that perception mil result from what enquiry 
they undertake. I ought not further to rcsis^ unless 
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I Ime reasonable grountls for the belief that tiic 
cinnges I advocate are hkclj to result in the end 
I have m vieiv I must moreover be certain that 
the method I propo'^c id order to realise my end mil 
not in their realisation eliinge its essential character 
Men ln\e often enough sought power for good and 
ended hj exercising U for its own sake " 

The right to disobedience is of course to be 
C'cerci‘-ed at the margins of political conduct No 
comimimtj could hope to fulfil its purpose if rebel- 
lion became a settled habit of the population ’ 
Then again Professor MacCunn savs “It has been 
nobl) said tbat timidit} with regard to the well being 
of one B countr) is heroic virtue However a man 
may plead that the duly is thrust upon him by dire 
necessity and may pislify it as the extreme medicine 
of the State, ho must reckon with the certain pros- 
pect that others, perhaps less law-abiding than him 
self, Will use him as their precedent to make the 
extreme medicine of the constitution its daily bread ’’ 

Kcsistancf, k Moiun Bionx 

The right to resist the State, although so called, 
IS not a legal tight It is only a moral ngbt and for 
1 reason which is obvious A right is enforcenble 
against the State Tou cannot enforce yocr ngbt 
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to resist the State against the State ; for the State 
would then be bound to assist you in resisting itself. 
So that the proper way of Jooking on this right is to 
regard it as a moral riglit which a man may 
exercise when lie feels called upon to do so, hut which 
the State is bound to resist, in other words, which 
the State is justly entitled to punish him for 
exercising. 


COMMUN.MUSW. 


In ou?- consideration of rights and duties you 
will remember that the State and the individual 
citizen have always stood in mutual juxtaposition 
in our thought. We have recognised the right of 
the citizen and we have thought of the State 
against which this right may be exercised, but 
we have not at any stage in our thought brought in 
any smaller entity. It is the State acting for the 
whole community or as I said the other day the 
whole collectivity, for the word community has been 
used for other purposes in our country. No citizen 
owes any one of these rights to a mere communit3^ 
He owes it to the rvhole of the colleetmty. 
The State does wrong to itself, disarms itself as it 
were in a serious conflict, when it by its judicial 
or administrative measures erects and interposes 
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}>et«’ecti itself anti the citizen any entity 'inj 
influence or autlioritj waller thin itself Suppos 
mg he Piys Mj lojilti is not to the hut 

onl} to 1 fraction thereof he is not a citizeP of the 
type that will benefit the State He is a force for 
disruption for discord for disharmony Many 
enls come upon the State when these sroiJler 
io'NaUiea are encouraged not merels encouraged hut 
made part of i citizen r duties where is in Indii 
the State hr its tin tells i citizen You better 
consider yourself for soling purposes as i roeml^r 
of such ind such a comrauniU and not i member 
ot the 'shsiU c-aWectwiis lote- tor %o\\r snterert vote 
for \our people do not tJ ink of the rest "Where 
such a state of things is introduced where that is 
the normal state of things which is produced by 
^our arrangements the ^titc his inevitably and 
fstalh injured itself for the State his deprived itself 
in every such instance of a large class of citizens 
on whose loyal support it is bound to dejiend Thit 
IS the true meaning of democracy The citizen 
stands related to the whole and not to any section 
thereof T wish to draw out the full meatiing of 
this but I must resist tlie temptation and merely 
P'183 on to consider the extreme length to which any 
smaller loyalty once it takes possession of the heart 
esn injure the State for everything is theO viewed 
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from a sectional standpoint, not from the largest and 
most comprehensive standpoint. 

May I point the moral by referring to an 
incident that occurred only the other day in the 
.Assembly? Perhajis all of yon did not notice it, 
but I did to my misfortune. When the question of 
repealing Pcgnlation III of 1818 and allied odious 
Pegulations -was before the Assembly, a member on 
the Government side made an apparently innocent 
remark. He .said “Nearly all the men who liave been 
arrested and detained under this Act and Regulations 
are Hindus. There is hardly a Mahomedan in the 
list.” A few Afahomedans did not swallow the bait ; 
but many momlicrs of that community seemed for 
the moment to be overcome by tlie idea that, .since 
this evil pressed hard only on anotlier section, it did 
not matter so very much. Tliat was part of the 
reason, altlmugh not the whole reason, why this 
matter, so vital to citizenship, ended in a defeat for 
our popular side. It is a .sad thing altogether. But 
that is the way we encourage people to look at 
things, once we start it in our fundamental legal 
arrangements. But how di.sastrous it is you see at 
once. For it is to the interest of every one of us, 
whatever our party may be, whatever our religion 
may be, that this personal right of freedom of every 
citizen should be maintained. If my mortal anta- 

14 
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goni'it j‘5 injured in tliat nght raj dutj as a citi7en 
IS to stand bi Inin For in so far as tint matter 
IS concerned Ins injur} is m> injurj and the 
injury of the bodj politic Bat vslicn the gonenl 
Inbit of looking through communal spectacles is 
ingrained in us when young and old, officials and 
non officials make it their husmess day after day, 
time after time on caerv occasion to raise the com 
munal ijuG'^tion and to look at eicry question from 
the coraimmal point of view then there is an end 
of the State you Ime killed tlic bod\ politic There 
IS another bitter lesson I learnt tfic other day There 
occurred this important announcement m the press 
that a great ^fahomedan leader in Bengal actually 
proposed that Muslim education should betaken out 
of the control of the Calcutta Fniversitv Some of 
us lia\e laboured lon^ in the field of education and 
know what it means 'We know that there is no 
surer way of creating a brotherlj Imnd between 
human lacings than to hnng them together in the 
class room or in the debating association or on the 
playing field nothing to break our differences and to 
enable us to realise one's kinship to liic otlior like the 
common pursuit of educational aims Great God ' 
W hen the great task befon; us is to put Hindus and 
Mussalmans tngclbcr, shall wc deprnc oursehes of 
tins one means ot teaching them to love one 
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another? I do not know Jiow j'ou felt when j'ou 
read tlic news. You all know the story of the two 
women who quarrelled over the possession of the 
same child. The wise Kazi offered to cut the child, 
if they would agree to cast lots as to which should 
take the upper and which the lower half. Well, 
I confess to you I felt like the trae mother, when I 
read this proposal. Whatever you divide, do not 
divide education, education in citizenship, education 
for the largest ends of the collectivity. It is bad 
enough to put citizens in different electorates and 
deny them public education like that which general 
elections offer. It is bad enough, it is suicidal, I 
grant. But what is this? This is nothing less than 
the cutting up of a baby. So ruinous is the 
operation of this comraxmal spirit, so fatal this 
failure to look at things from the only reasonable 
and only proper point of view. Let me hasten to 
add that, if there are any particular grievances 
resting on the administration of departments, look 
into them by all means. Apply remedies, even 
M hen they may seem to conflict with our principle ; 
for instance, the communal G. 0. as regards the 
recruitment to public service. Let us remember 
that in the affairs of a great country there are other 
things as well and that on all these other things we 
may learn to unite and to advance the common 
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welfare Let not the spirit Uut is. embodied in the 
jnrtiiuUr Ci 0 tloti o\tr iiiitil it consumes the 
entire bod\ of our rights nnd duties ind converts us, 
as I was sajing the other di^, degrades vis, un 
consciousU j erh’ips. into instruments for wording 
out the destinies not of the wliolc but of that section 
of the ivliolc of nbieh we consider ourselves parts 
That wi) lies mcvitiblc ntiii 


The Rule of L\w asd Pehsoval RtrLB 

Now some of jou who Imc had tlie goodness 
to sit with me through tlicsc lectures would probablj 
sav til'll I hive l>een indulging in whit maj be 
regarded ns nu njothcosis of hw nnd Icgnlitj, of 
courts and judges and hwjcrs Ics I have done 
tint Blit I do not Wanic niv'-elt at nil I do not 
thinh tint 1 hnve nm the mh of cncournging n 
litigious popuhtion to V tcome more litigious tbcrebj 
Litigious vve arc without n doubt but we bnve to be 
litigious in n ihscriminatoi^ w jv Lnwvers know 
wliat sort of litigation they gcncrallj get Thev 
will have noticed lint thev do not get in this country 
litigation of tlic kind which I reallv wish to foster 
I should welcome litigation when the State presses 
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Do }ou kno\^ wli\ there is such diflcrciice 
generall) between ilrili''h India sucli as it is niid 
Imliti as obsened m the Indian Stales with honour- 
able exceptions? Xot tliat our I’nnces arc generally 
bad-hearted people the} arc good and Kind in their 
v\ii\, bill there are Jew .mioug them wJio know that 
the} must .subniii, ami get their officers to submit, 
to the same law as their subjects. They mosUy 
think that, they make the Jau, they art above it. 
They may be gooil. they tuay be cliantabic, they 
may be generous, they tuay be all (best things, the)' 
may be small cditiuiib o( Sn Kama, nevertheless 
they would prefer their ^vcrvoual will to prevail over 
the operatiou uf tiie invibible law. \Shy do our 
District Mngistraies, District Culleetorb aud other 
civilians ulten cuuipUin u( the passing away ol the 
old tune when the bureaucrat had ail the jiower over 
the district in lus own hands, when there was no 
lorcbt department, no icgislratiuu department, no 
separate education department, when he was evciy- 
body aud the whole district kxikcd up to lum as 
rrovidenccV lie tlam loved everybody. He then 
had a wide heart, au«I room ciiuugli in it for all 
except the unfortunate lawyer. The lawyer he can- 
not endure. Why? Merely because the lawyer 
interferes with the oiicratiou of the will of the 
executive officer. He asks him also to respect the 
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law A lawyer merely says: -I am oppo^fl 

yoar dolBg Ibis awong, do it by all m.Bs b 
doitlegally.” CertaiBly the lawyer basta^l 
iBdian citizeB the great political lesson lha » 

Lign of law is any day superior to the persoBaliBle 

of the old type. 

Stand dp foe Your Eights. 

The subsidence of the personal will in 

government of a majesty 

growth of the operation h 

-that IS the trump 

of iunsprudence. We 1 are g 

have got the beginning of that. L _ 

part :dth this great gilt that rni^ern p^dyj- 

L Bs, for it is then that the f 

have a ehoBce, although u. may ha, e 

‘''“”“1”„lTi^d:Botbt4py»‘>' 

. democrats as you aie, >o 
you gorern yourselves ™ J™ J oI 

yourselves rvhere the absoh 

the sovereign, he he Asoka, ® Pas 

absolute will of the sovereign ^ tPere 

been said that in Great Britain an 

freedom in the. cust^ 

people than in the laws, while m 
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lile Sv^itzerland, {or example, there is Tar more 
freedom in the la^s than m the customs and 
manners Bead aright the meaning of this seems 
to be that altlmugh certain iwple mi} ln\e a 
beautiful system of hw well considered and 
balanced, guing to judges their proper place, gumg 
to citizens eveiy opportunita for the free exercise of 
their right, still it has to he ascertained whether in 
actual fact they do exercise this right and enjov that 
measure of freedom which you may infer from the 
stud) of the laws That is a matter of constant 
observation You cannot sat that merclj from a 
study of the paper sastem Tlie question papers in 
a llnucrsity ma\ indicate that the students are 
worked up to a \ei\ high standard The actual 
education that the cholar rccei\cs may, however, 
he of poor quality the question papers being meant 
only for the admirition of the outside world Surely 
such paper constitutions are no good We must 
learn to use the-«e righN \\ e inu->t stand up to the 
State, to the aggressor we must stand up to him 
who questions our nght and not mcreh wlien our 
individual right is invaded, hut when our 
neighbours’ rights are invaded when the rights 
even of our enemies may be invaded m improper 
ways That is the sum and substance of the 
whole teaching on citizenship No use con 
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{erring upon people the right to vote, hoio- 7 

U . — .. 

p-der the sectioBal to the univeveal i£ thej t 
loyal only to their religioo. or to therr commnmty 
and not loyal to the State to which they owe ever^^ 
thing. There is no use in conternng on a 

»u„itY an extensire system of 
and priyileges. unless each citisen is so educ t 4 
the duties of cifoenship that he will stand up hhe a 
man and fight, not for their i»ssession on pap«. 
for their actual enjoyment, and ui no 
allowed, but will he able and willing to proceed 
the courts and establish his rights theie. 


A Question. 

To apply a crucial test to the political ambition 

T hfive occasionally 

and capacity of our poop ,1 

imagined that some catasti p ^ ^ f t.i+inns If 

countiy and destroyed our political ms i ' 

we stand so stripped and are thro™ on 

native capacities and to test 

of polity shall we evolve? ^ 

the real nature of our peop e, 

freedom-loving, whether they a 

geous citizens, whether they - ’ ^ 

constable, ‘Tou go, I will not bribe you. 
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tbcj will SI) to tlie Magistrate, *Yon pot me in jail 
if you will, I will not surrender my right’ and 
whether our people arc capable of fighting for tlieir 
rights — tint 13 a question winch may not be truly 
answered by a study of the surface facta of to-day 
Xiet US therefore suppose that by some stroke of magic 
our public pohtj was dcstrojed and that there wus no 
foreign invader nobodj to come and interfere with 
us Shall we build up a polity which means the 
establishment of tins sovereignty of law which I 
have just now tried to describe to you? Or shall 
we by a natural reaction fall bach upon our Bulers, 
Mabarajas Rajas Princes, Ruling Chiefs and be 
content to send up prayers that these may be made 
wise and merciful? Shall we build up our Courts 
with all their prestige and endow them with full 
jurisdiction oier everybody, official and non official, 
shall We ask for tlie power to make and unmake 
Government, shall wc ask for the power to levy our 
own taxes and to watch over the way in which these 
taxes are subsequently spent, shall we ask for these 
powers and, ha^ mg asked for them, shall we insist 
upon these being exercised? 

Aad Answer 

I do not know , I am not ao rash as to predict 
what we should do Perhaps, my fellow citwens, 
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brothers in a growing citizenship, perhaps we shall 
decline on the worse alternative, that way seems to 
lie our inherited tendency. Do you know sometimes 
I fear that our best men have failed in their duty 
in presence of the revolutionary and anarchical 
forces now afoot in our country? If we destroy the 
present fabric, which is hy no means perfect, but 
which is capable of continual adaptation to better, 
finer issues, if once you destroy this jurisprudence 
for the understanding and practical elucidation of 
which our intellects seem to be so mightily fitted, 
— if once we destroy this fabric, shall we out of 
our own traditional aptitudes erect a similar fabric 
on the ruin? I dare not promise myself that, and 
that is why I hesitated and will hesitate again 
and again before I join any movement, which 
has the tendency to overthrow, the tendency 
to disestablish, the tendency to bring about a state 
of anarchy in the country, the tendency which 
destroys law, the tendency therefore which destroys 
order and ordered Government. It is a serious 
thought and, if, at the end of these talks, I leave the 
more serious-minded amongst you burdened with 
this thought, I think I shall only have done my 
^nty. I hope I have not imparted any erroneous 
teaching nor any that may have a dangerous or up- 
Bctting tendency. I should then never forgive my- 
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pelt tor having inisusctl a great opportunity, nliich 
the trusttut aiilhontics placed in charge ot t ic 
young allowed mo to exercise. If I have put jour 
thought on the road to the conquest of genuine 
Indian citizenship, then indeed I can flatter mjsc 
that I have spent my time to good purpose and y 
no means abused your Vindocss and hospitality. 
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on the individual 

when their rights are imade a 1 
pardy by arbitrary action ^ 

by all means go to la\\ • 3 

..xations pmToses, when yon pay P>- -; " 

V„„ need not, when yon any to 5— ' ^ 

Lethattellowinthewitnenahoxan^S-^^^^^^^^ 

bad hour, even it it eosts me my lorn ^ . 

.n the had se^ 
put the poliee m con, t to. ® 

you call upon the district ”‘'8': ‘ i,e 

Ibe High C^uit in its original Piisdi^ ^ 

issued such and such c 3 

litigious, you arc fighting in 
Of course the courts are gene * 
cases in India, but even ^vbcn the ^ 

tous,Idonottbinlovearequiteso eadyto^^ 

matter. We are content to comp ^ 
papers, to get up public meetmgs^ s 
memorials, but we really do not ti 
for we know that tlie State lias a ^ 

U has a as I told 

buy the best legal tale • - 

you frequently before t e ^a^^ 

must not only respec ^gg^. 3 S. 

our neighbours to respect the la 

sive officials to do likewise. 



